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Tu high ef eſtimation. in which Lord Hanp- 
| WICKE s name is ſo deſervedly held, has long 
excited a defire i in the Law Profeſſors of being 1 
| acquainted with all his judicial determinations : 5 
— defire not ſatisfied from what has hitherto ö 
| been 1 in poſſeſſion of the public. How far the 
| following Collection may contribute towards 
producing that ſatisfaction, the Editor will not 
preſume to determine : 3 but though theſe. Re- | 


ports: may not comprehend ſo large a portion 7 


of the time in which Lord HaRDWICks pre- 
ſided as could be wiſhed for, yet he truſts, if | 
they do not add to the ſplendor of his Lord- 


ſhip's fame, they will x not diminiſh the luſtre 5 
of his reputation. 3 


Anonymous 


D R E F A Ci 


© = 


Anonymous Reports have ever been receiv= _ 


ed with the moſt extreme caution ; the preſent 


work muſt encounter that diſadvantage, as no 


account can now be given of its Author; of 
whoſe merit, however, a very tolerable opi- 
nion may be formed, by comparing ſuch of 
8 the following caſes as are to be found in co- 
temporary writers, with their reports of them. 
Ehe caſes here publiſhed have been elected | 
from a large manuſcript volume (containing a 
| number of others, the greater part in the time 
of Lord Chief Juſtice LEE) which formerly 
belonged to Mr. Foſpua Davis, a Barriſter of 
eminence, as remarkable for his integrity, as 

for deep reſearch in his profeſſion. Upon his 

death, it was purchaſed by his Majeſty spre- 
ſent ATTORNEY GENERAL, who finding the 
caſes in the time of Lord n of | 
conſiderable uſe. to him in the courſe of his 5 
practice, thought they might not be unaccept- 

: able to his Brethren of the Bar, to whom there- | 
fore he determined to preſent them; but the 


duties of his important ſtation not affording 


leiſure 


, 5 We? 3 | ” 


4 leifure to 6 e the pubiization, his par- 

| tiality led him to make choice of one, who not- 
wirhſtanding he has devoted ample time to the 
| performance of the taſk, yet feels the neceſſity 2 


* 


of foliciting the indulgence of the Profeſſion 


for any inaccuracies their judgment may deſcry 


in his execution of it. 


\ 


Marginal notes have been added by him to 


| the ſeveral caſes, containing the ſubſtance of 

the deciſion, and pointing to the different heads 
of the argument. The authorities quoted have 
been compared, and. references annexed, prin- 
cipally to the modern books, in the courſe of 


which, more attention has been paid to the 


application of the caſes, than to their number: : 


— Some notes of caſes in the Triſh Courts 


5 have alſo been introduced, for the accuracy 


of Which, the Editor alone is reſponſible. He 


wiſhed to have taken them from a printed 


| authority ; ; but it 1s to be regretted, that while 
the Iriſh Bench is adorned with ſplendid talents 
and profound erudition, their adj udications are 


| ſuffered to periſh 3 in ablivion. 
| Tables g 


e 
VII 


; \ : 1 


T ables of the caſes and a þ matters 


have been compiled in the uſual way, nd 
with theſe additions to the original, this work 


18 now committed to the Profeſſors of the Law, 


for whoſe advantage the publication was de- 


ſigned. 
Bride-ſtreet, 
October 2 
„„ 
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Michaelmas Term, Kiog'sBench 


th Geo. Il. 1733. 


BE, LORD | HARDWICKE, Chief Jullice, 
SIR FRANCIS PAGE, 


| $1R EDMOND PROBYN, | Juflices. 
WILLIAM LEE, Ed. 1 958 
The KING - CanTaR, „ The Kiva 
Cavan, 


1 3 Mr. Parker s motion to admit BY de- Ames a. 


fendant to bail, who, on the coroner's inqueſt was guilt of man- 
ſlaughter by Vf 


found guilty of manſlaughter, though by the evi- the coroner's 


dence ſet out on the inquilition it appeared to be bag cd 3 oy | 
e admit. 
murder, the court held clearly they were not to be ted to bail if 


guided by the concluſion of the jury, but muſt the crime up- 


on the evi - 
judge themſelves upon the fact as ſet out; and dence appears 


though the party is found guilty of manſlaughter to be murder. 
only, before the coroner, he may afterwards be con- 2 Kely. 159. 
victed of murder upon the trial. 9 St. Tr. 718 


Agreed likewiſe that the defendant could not by — . he 
affida vit enter into any proof of his innocence, tho' 45 IS . 
1 B ä 28 of his inno- 

| cence. | 
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1733. 
— pnmemed 
MaAvok of 


Lox pon 


againſt 
Tren. 


In covenant 


for rent, — 
ing a breach 


did not pay, 


Kc. without 


ſaying. or 
his aſſigns,” is 
ſufficient; it 


having been 


averred, that 


_ defendant 


huc uſque 


21 years un- 


der a ft. au- 
thoriſinga de- 


miſe for 22 
years is good - 


2 EIT 


Michaelmas, 7 Geo. 2. 


as to any corruption or miſbehaviour i in che coro- g 


ner or jury he might. e e eee 
Motion denied. 


Mavon of Loxpox againſt Sir FisHER T ENCH. 
IN covenant, the declaration recites an a of 
parliament impowering the city of London to grant 


what defendant licences to any perſons for 21 years, to furniſh the 


city with convex lights, for enlightening the ſtreets 
of the city; and then ſets out a grant thereof 
made by the city to Sir Samuel Gerrard and the 
defendant for 21 years, reſerving a rent of 4ool. a 
year payable by them, their executors, adminiſtra- 


tors, and aſſigns: and the breach aſſigned is, That Sir 
Hbabuit & ga- 
„ 


A demiſe for 


Fiſher Tench, who is the ſurvivor, has not paid the 
rent which was due at Saint John t the Baptiſt, 


1732. 


The defendant craves oyer of the indenture and 
then demurs; and aſſigns for cauſe, That the de- 


claration does not ſay that the defendant or ad : 
Mens have not pid, Sc. 9 7 


Mr. Bootle junior, The diltinction 3 is that ws 
an act is to be done by a wan and his afligns, there it 


muſt be averred that neither he nor his aſſigns have 


ture, as ſet out upon oyer, that the act impowers 


done it, otherwiſe indeed where an act is to be 
done to a man and his 8 Salkeld 1 39. (a). 


The ſecond objection : It appears by the waer 


. . the 
(a) Smith v. Sharp. 


W 


Michaelmas, 7 Geo. 2. | 


the corporation to make grants for one and one 


and twenty years, which is for twenty-two years, 


and the grant mentioned in the declaration, is for 
21 years only, which is a variance, and not pur- 


ſuant to the 125 given by the (ck 


Mr. Gerrard; on the other ade, i it is » faid in the 


declaration that the plaintiff huc uſque ' habuit et ga- 


1733. 
Mayor of 


-  LownnoN 


_ againſt 
'TExXCH. 


viſus ge the grant, &c. which excludes any poſſibi- 


lity of aſſignment to any other perſon, and there- 
fore it is ſufficient to ay the defendant. How: 2 not 
ma. " FIN _ 


Lord HaaDwickz, Chief Julie. lk the thy has 
a power for granting for 22 years, they certainly 


have a power for granting for 21 years, which is a 
leſs time, and ſo no variance at all. 


8 The diſtinction in Salkeld is a pretty nice one, 


and ſeems hard to be maintained, why ſhould the 
court preſume an aſſignment? It ought, I think, 
rather to come on the other ſide ; but however 


this, defect, if any, is certainly ſupplied by ne | 
words huc que, &C. 


The court all of that opinion in {hott 
Fr PRO Les, Fuftice, cited 1 Cro. 235. 


* Cut ia. 


Judgment for pligtif, a 


_ Ba %%% 


4 . Michaelmas, 7 Geo. 2. 

1733. . 

po | aka againſt Boucnan, and others, B. R. 
BouchEx. 


18 IN alſault and impriſonment. the defendants in- 
wy ee in ſiſt under a proceſs iſſuing out of the vice chancel- 
jurildiction to lors court of Oxford, the action here being brought 
make oath againſt the judge of the court, the plaintiff in the 
ny: "of rk action, the officer who arreſted the now plaintiff, and 
tion againſt the goaler, and ſet forth a cuſtom, in the univer- 
r, c wg ty, eſtabliſhed among others by act of parliament, 
telieves the in queen Elizabeth's reign ; whereby the court is 
defendant impowered on complaint made byany perſon that he 

will run away, | 1 1 % 5 85 | 

upon which has cauſe of an action perſonal againſt another and 


the judge may what damage he has thereby received and makes. 
award a war- 


rant, &c. is Oath of this, and that he believes the perſon againſt 


not ſupported 
by=s dari whom he has ſuch cauſe of action will get out of 


Rating that the juriſdiction, that in ſuch caſe they may iſſue a 


plaintiff . w oal un- 
„„ Tit, to take and commit ſuch perſon to goal u 


fendant will leſs he finds bail until the next court is holden. 7. 
run away. Then the plea ſets out that one of the defendants 
Where ſeve- had received a cauſe of perſonal action againſt thge 
al join % f ng | Page Bi | 
juſtification Plaintiff, which he made complaint of, &c. and 
and it fails as that the damage he thereby ſuſtained was in his, 


to one it is | 
3 eſtimation to the amount of 1000l. and that he ſſ- 


' Ca. Temp. pected the plaintiff, would make his eſcape out of 
Hardw. 62, the juriſdiction and that he made oath de et ſuper 
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8 
| 5 1 premiſſi, and 10 e the commitment to 128 
2 Barnard, 
|. 33 5 5 The plaintiff replies, 4 no affidavit of hs cate 
; 2 Kel. 144. of action was filed as is required b the 115 Geo. 
| pl. 123. 1 7 
2 Will. 363. I. before any capias can iſſue. ; 
ji « Perkins v. 5 5 | 
{11 Proctor. r 1 23 e TP 
| | 1 „ e To this there is a demurrer. 
ö 1 | Parſons V. DT + 5 Ig 1 «4 : 
1 Lloyd. © Sn | e TO 1 
1 : | Serjeant | 


93 N aw * 
* — ki ed De I 4 
— 2 


M I J Geo. 2. 


2 Serjeant Chapple for the defendant. The repli- 
cation is bad becauſe the ſtatute loes not make the 


proceſs void, but only inflicts a penalty on the 


officer, &c. for not complying with it. This appears 
from the penning of this and other acts of parlia- 
ment where the proceſs is expreſsly declared void 

when that was the intention of the law, ſo it is in the 

5 Geo. 2. an explanatory act of the 12 Geo. ſt, 
the 7 of Anne, 12. 13 Cha. 2. 2 8 2. This is not 
unlike the caſe where an officer after an arreſt re- 


fuſes to take bail which does not make the officer 


2 Sire, 3 Croke 1 55 Salmon and Percival. 


"Umobine, Serjearit; on the ater ide. The He- 


- 


2 fendants plea in this caſe is ill, and if ſo the plain 


tiff muſt have judgment, whatever becomes of the 


replication ;—There is in this caſe a mere nullity of 


1 juriſdiction and the proceedings being void all the 


defendants are treſpaſſers, like the caſe of an ap- 


498. 


7 This is a void cuſtom; becauſe it does not appear 


1733. 


SMirn 
againſt. 


- BovcHtR. 


. in common pleas. Moor 27 5, 1 Hal. P. C. 


| when the court is to be holden, at which the writ - 


upon which the party is arreſted is returnable. 
Dyer. 174, f. 23. 1 Cro. 647. 


| Secondly, becauſe no capias can iſſue without a 


previous ſummons 1 Roll, Abr. 56 * Pl. 11. 1 Mod. 
. 


Suppoſing it then a void cuſtom it cannot 
be confirmed and made a good cuſtom by 
the ſtatute of Elizabeth, which in general terms 
any confirms the charters and cuſtoms of the uni- 
verlity, 
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1233. 
Suirn 
_ againſt 
Bouchxx. 


2 Lut. 935, 


Ld 


N. chaelmas, 7 Gen: 2, 


verſity, and maſt have a reaſonable conſtruction, | 
1 Salk. 203. Plow. 399. Hob. 85, 86, 87. 


But however the defendants have not brought 
themſelves within the cuſtom, there is no pretence 
of juriſdiction in the court unleſs there is a cauſe 
of perſonal action: now, it is ſaid only, that the 


party complained he had ſuch cauſe, &c. not ſaying 


that he really had. The nature of the injury alſo 


which the party received, ought to be particularly 
ſet out that it might appear to the court whether 
a perſonal action would lie for it, and not to make 


himſelf the judge thereof: it is ſaid the damage 
which the party received was in his eſtimation 
1o00l which ought to be alleged more poſitively, 


and it is ſaid only that the party made oath de et 
ſuper premiſſis which is altogether looſe and un- 
certain, and though this proceeding might not be 


looked upon as void with reſpec to the officer who 


executed the proceſs, yet with reſpect to the par- 


ties to the action it will, 2 7o. 290, and all the 


1 Ventr. 222. defendants in this caſe baving pleaded jointly, if | 


1 Stra. 509. 
1 Ley. 95. 


0 pics be bad as to one, it is ſo as to all. 


* 


© Chapple gorieckat —We have et . our caſe 
according to the cuſtom and not in more general 


terms, and therefore this queſtion will depend 


upon the validity of the cuſtom, there are many 
cuſtoms in the city of London more extraordinary 
than this, which having the ſanction of the legiſla- 
ture have never been ſhaken, A cuſtom for infants 

to bind themſelves apprentices. A creditor may 

arreſt for a debt not yet payable, 2 Hen. 4. 12. 
Houſes may be bought and ſold by parol and with- 


Out 


Micbaelmas, 7 Geo. 2. 
out be ſince the ſtatute of enrolments. 
Dyer, 229. * Debts by ſimple contract are equal to 


ſpecialties, 5 Co. 83 (6), and ers th others of this 
nature 8 928 126. 8 | 


1 Lord Maas Chief Juſtice.—I was at firſt 


a little doubtful whether this was a caſe within the 
12 Geo. 1ſt. it is no unuſual thing that affirmative 


laws ſhould not controul particular cuſtoms, as in 
the caſe of courts leet, where an uſage to hold 
them at different times, than are preſcribed by 
ſtatute Kill prevails z but I find there are negative 
words in the act which will controul any particu- 
lar cuſtoms inconſiſtent with the proviſion of the 
act; ſuppoſing this to be a caſe within the act, 


then the queſtion will be, whether the non. com- 


pliance with the direction of the 12 Geo, will make 


0 proceedin 85 void E 


The judge or the officer may be liable to an ac- 
tion for not purſuing the ſtatute, where the perſon 
has received a particular 1 injury thereby, or if it be 

a thing that is injurious to the public, it is an of- 


fence indictable, but. ſtill the proceedings in the 


action will not be affected by any ſuch miſbehaviour 


1 
733. 
; 1 
againſt 
'Bovcyrs, 


*pl. 50. 


in the judge or officer, and therefore the TOPNCa- a 


tion in this caſe 1s eee ill. 


As to the cuſtom itlelf, we muſt be very tender 


in determining a queſtion of ſuch conſequence 


to the courts of both the univerſities, the caſes 
which have been mentioned of cuſtoms within the 


city of London are very material. 


| (b) Snelling's caſe. 


8 Michaelmas, 7 Geo. 2. 
1733. There do indeed ſeem to be ſome inpjerfeRtions 
* in that part of the defendants juſtification by which 
azainf they would bring themſelves within the cuſtom, 
Pn as particularly that the party took an oath de e. 
ſuper premiſſes, the words implying no more than that 
the party took an oath nn to what is n 
5 mentioned. 1 5 
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But then the nature of this action i is  confiders. 
ble, and I cannot think any imperfection of that 
kind will make any of the parties to the proceed- 
ings treſpaſſers. The caſe of Gtvin and Poole, 
Lutw. 935. 1560, is ſtrong to this purpoſe, where 
it ſeems ſettled, that though the cauſe of action 
ariſes out of the juriſdiction of the court in which 
the action is brought; yet neither the plaintiff, 
judge, nor officer, are trepaſſers, or liable to any 
| 2905 of this nature. Me 
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_ Pacz and Paonrx, Juſtices, of the ae opinion. 85 
Ad Pa ſaid, he doubted of what was faid by 
Hawkins, that if the plea is bad as to one, it will be 
bad as to all (c), and put this caſe, ſuppoſe treſpaſs 
and falſe imprifonment is brought againſt the plain. 

tiff in a former action, and the officer and they join 

in a juſtification, under a judgment recovered 

| againſt the now plaintiff, ſuppoſing in fa& there is 

no To judgment, the party to the action will fail in his 
. ee 


(e) 2 Wils. 385. It is ſaid the officer and ds 1 not have 
juſtißed without the bailiff or vice chancellor, as the whole proceed- 
ing was coram non judice, and a mere nullity:— The caſe of Phi. 

lbs v. Biron, 1 Str. 509, ſupports the poſition, in general, that an 
officer forfeits his defence by Joining with one for ROW the warrant 
was 00 e 


Michaelmas, 7 Geo. 2. 
juſtification, but not the officer who has done no 
more than his duty 1 in ee the proceſs directed 
to him. | 
| Cas Yuſtice —The replication is certainly ill, 
for the reaſons which have been given, but it ſeems 
to me to be a conſiderable queſtion, whether if the 
_ cuſtom, which ſeems to me to be a reaſonable one, 
be not purſued, the defendants will not thereby 
become treſpaſſers, as in the caſe of an appeal i in the 

common W Done cited. 


Lord ns to the caſe of an appeal 
brought. in Common pleas, there, the court has 
no juriſdiction; but here there is à juriſdiction, 


though it is not i e in all its circumſtan- 


Ces. 


ide pes. 8. C N 10. G. 2. 


' » 


Tones « again Bisnov. B. R. 


UPON a motion for a new trial ber a miſdirec- 
tion by Pack, Juſtice, who tried the cauſe in Lon- 
don, to the jury, the caſe appeared to be—One 
Mildmay, a ſervant to the York Buildings Com- 

pany in Scotland, draws a bill of exchange for 200l. 
Payable to Somerville or order, and the direction of 
it is, © to John Bi ſhop, caſhier of the York Build- 

b ings Company in Wincheſter ſtreet, London“ 
and the Seen 5 the bil Way A ke — ue 


to 


985+ 8. 0. \ ye abr. 
Eſpia. + 


8. c. 2 Barnard. B. R. 320. 335. 8009 
5 Pl. 116. 8. C. Mol. b.3. ng 15. 


* 


| Adjourned. 


1733. 
Tromas 
_ againſt 

Bis nor. 


An action 
lies upon 4 
bill of ex- 
change 
againſt A. 
who accepts 
it 1 Yo. 
tho'it was di- 
rected to him 
as caſhier of 
a compan 
a e | 
to place it to 
their account. 
Ca. Temp. 
Hardw. 4 


1733. 
1733 


THOMAS 


againſt 


M Ee, 44 Geo. 2 . 


« to the account of the York Buildings company 5 


At the ſame time a letter is directed to the Com- 5 


pany, advertiſing them of this draught upon the 
defendant Biſhop. Somerville indorſes the note to 
the plaintiff who applies to the defendant : He 
accepts it generally in his own name, not taking 
any notice of the Company. Upon the trial, Pax, 


Juſtice, was of opinion, the defendant was charge- 
able with the payment of the money, and directed 
the jury accordingly, who found for the plaintiff. 


Mr. Strange, Moved for à new trial, and in- 


ſiſted there were many circumſtances in the caſe 
which made it appear highly probahle that the de- 


fendant accepted this bill of exchange, not jure 


5 proprio, but as a ſervant to the Company. As firſt 


the direction of the bill to him with that addition, 


viz. * Caſhier,” &c.; the letter of advice from 
Mildmay to the Company relating to this bill and 
the concluſion of the bill, viz. © Place it to the 
“ account of the York Buildings Company,” and 
not to the account of the drawer as in other caſes, 
that theſe were ſuch circumſtances in favour of the 


| defendant that it ought at leaſt to have been ſub- 


mitted to the jury, as a matter of fact, whether 


the defendant accepted | this bill i in one eit or 


the other? 


amel Serjeant.—In what right the defendant 
accepted this bill is not to be referred to a jury: 
by this acceptance of it in his own name and not as 
a ſervant to the company, he is become chargeable 
with the payment, _ perſon may accept a bill 

though 


Michaelmas, 7 Geo. _ — 


though not drawn on him, and ſo make himſelf „ 
liable. e Sie | | | ———— 
i e Thomas | 
| | | againſt 
Strg agree a ſtranger may accept ; ; but Disnor. 
then it muſt be for the honour of the drawer, and 
ſo expreſſed in the acceptance in order to charge the 


drawer afterwards. | 


Lond tw 120 Chief Juſtice.— Bills of ex- 
change are contracts of a particular nature, and 
they muſt appear in writing, and no extrinſic evi- 
dence ought to be admitted, the drawee of a bill, 
. can no other wiſe accept than ee tenorem 


1 bo are indeed ſome caſes where the form of a 
bill of exchange is in ſome meaſure purſued, as by 
directing money to be paid to A. or order, out of a 
peculiar ſtock ; but then it being directed to be 
paid out of a particular fund, they are not bills of 
exchange, but operate only as appointments to pay 
money: Focelyn and Laſerne (a), Trin. 12 Anne. (a) Forteſ. 


= . „ 1. | | 8 
Jenny and Herle (5), Ms. 1. Geo, 1 5 _— 


294. 316. 
What i is WEE to Biſhop" s name is not material, () 2 Ld 


2 being deſcriptive only, and the letter of advice is Raym, fe 
a private tranſaction between the drawer and 8 Mod. * 
drawee, and which no other perſon can have any 
knowledge of: If any evidence to deſtroy the bill 8 
itſelf ſhould be allowed, it would be very dangerous 

for any one to take an indorſement, and would 
prevent the circulation of Ach bills in a great 


meaſure, 


under a war- 
rant from 
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A collector 


of the land- 
tax becomes 
2 bankrupt, 


dut before 
aſſignment 
bis goods 


are ſeized 


the commiſ- 
fioners of 
land- tax, | 


this creates 


ſuch a lien 
as cannot be 


| defeated by 


the ſubſe- 


quent af- 


Michaelnas, ) Geo. 2. 


The reſt of the Judges concurred, and the mo- . 
tion denied. 


Baar r, Dawson. BR 


UPON a arial before Lord PINE the point 


reſerved was this. The collector having received 
the land-tax, commits an act of bankruptcy, the 


commiſſioners of the land- tax iſſued out a warrant 
of diſtreſs againſt him for ſuch money after the 


time of an ad of bankruptcy committed by him, 
and before the iſſuing af the commiſſion; and the 


queſtion was, whether an aſſignment of the bank- 
rupts effects will by relation veſt a property in the 


aſſignees from the time of the act of bankruptcy 


committed, and ſo over. reach the intermediate 


| TE 


fignment. 2 Barnard 342. 382. 2 PR 978. 9 65. Eſpin. 574 8. 0. 


Andrews 
and Sir 


M. Decker, 


Gunz og, 


| Serjeant Darnell for the plaintiffs the aſſignees, 0 
cited the caſe of Sir Matthew Decker, tried before 


Eyre, Chief Juſtice, Paſch. 3 Geo. 2. The action 


there, was brought againſt the defendant as ſheriff, 
for a falſe return, for nulla bona to a feri facias, and 
the defendant in that caſe proving the perſon againſt 


whom the feri facias iſſued had committed an act of 
bankruptcy, the chief juſtice held nulla bona was a 


proper return, the parties after the e not 


Bee. any property | in the goods, 


Bre, ferjeanit, on the other Gas This mult be 


conſidered as a debt due to the crown, and the pre- 


e rogative 


Michaelmas, 7 Geo, 2. 


rogative will prevail againſt common perſons, 3 Keb. 
14. 1 Jones 203. 


No property veſts | in the alſignees until . 
ment; the bankrupts intereſt in his goods conti- 


nues after his bankruptcy committed, and are liable 
to be taken in execution for his debts. = 
Darnell, ſerjeant. I agree no property veſted 


in the aſſignees until the aſſignment, but ſtill it is 


13 
1733. 
. 


BRASGS-., T 


againſt 
Dawson. 


diveſted out of the bankrupt, it is like the caſe of 


adminiſtrators who by relation have a property in 


their inteſtates goods from the time of his death, 


and in the mean time . are in the cuſtody of | 


the law. . 


1 HARDWICEE, Chief Juſtice. There are two 


Curia. | 


points, firſt, conſidering this as the caſe of a pri- 


vate e and as the caſe ot the „ 


| Astotthe firſt, though the W 38 not. "I 
tually diveſted out of the bankrupt until aſſign- 


ment, yet when that is done, it relates to the time 


of the bankruptcy committed, ſo as to avoid all 
intermediate acts done by the bankrupts themſelves, 
but not with reſpec to ſtrangers, when the execu- 


tion, c. at the ſuit of any other perſon is com- 
pletely executed; though where the goods are in the 


ſheriff's hands, and the execution 1s not completed, 


it may be otherwiſe ; as the preſent caſe is, the 


| goods in the hands of the conſtable ; and therefore 
the aſſignment i in "m8: Gale Jy prevail 1 85 the 


diſtreſs. EL bs 1 5 


But conſidering this as an execution at the lit 


of the crown, it ſeems otherwiſe, and this a pre- 


rogative 


 Michaelnas, 7 Gen. 2. py To 


rogative caſe; for it is a debt owing to the crown 


= for. the uſe of the public. Suppoſe the act had 
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granted this money to the crown without giving 
- any particular remedy for the recovery of it, an 
extent from the exchequer might certainly iſſue, 
and the giving a ſummary remedy for the recovery 
of it, cannot alter the nature of the debt. In the 
caſe of an extent, the goods are bound from the 
zeſte : The king not being within the ſtatute of 
frauds, c. the relation of a property in the aſſig- 

nees to the time of the bankruptcy committed, can- 

not prevail in this caſe, becauſe the king cannot 
now come in as a creditor, and ſo a wrong would 
be done by relation, which is to be N avoided, 


e Juſtice, cited Holl opinion, Salk. „. 
[This caſe was now adjourned, and une "ou : 
in Hill. 7 Gro. 2. as e 


- Mr. Sia for the plaintiff. The collector of 
the nd tax the 7th. July 1731, became a bank- 
rupt; on the 16th. the commiſſioners of the land- 
tax iſſue their warrant to levy the public money he 
had in his hands according to the direction of the 

land / tax acts in ſuch caſes, and the ſame day the 
bankrupts' goods are ſeiſed upon ſuch warrant, a 
commiſſion of bankruptcy is taken out on the 17th. 
the aſſignment made the 21ft.; the goods taken 
— 5 on Fe 22d. ſold « on the 16th, NW - : 


1 ſhall cake this caſe in two different views; 
firt, ſuppoſing it to be between two private per- 
| ſons ; ; —— as it Is 1 in the cal of the crown: 


It 


| M iehaelmas, 7 Geo. 2 
It appears by 3 Geo. 2. c. 25. being the land-tax 


for the year when this matter happened, that the 


goods of the collector ſo to be ſeized by the war- 
rant of the commiſſioners mult be, not what he has 


in his cuſtody, but . he Das a , in at 


2 that time. 


| The property Was diveſted out of the bankrupt 


15 
1733. 
— mmm 
BraASSEY 


" againſt 
Dawsc ON. 


in this caſe on the 7th. July, the day the bankrupt. 


cy was committed, with reſpect to all perſons ex- 
cept the crown, and then not until the aſſignment 


| Wes 


This appears n by the words of 3 Ju. 1. 


That the goods of the bankrupt ſhall be diſtributed 


whereof no execution is ſerved and executed be- 


Dora the act of bankruptcy committed. This ſeems | 


N to be admitted to be law 1 in 3 Leo. . 191. 


In the _ of Huſſs ey ack Fiddell, 12 W. 3. it was 3 Salk. 59. 
held that the aſſignees might either bring trover for 58 Mod. 
goods ſold by perſons after an act of bankruptcy Hott 95- 


committed and before commiſſion, or, might bring 


AN action for money, allowing ſale to be good. If 


the bankrupt had any property, in ſuch caſe, the 


ſale to an honeſt purchaſer muſt at all events be 0 
good, which by that authority appears to be other- 
2 55 for the aſſignees may either diſallow the ſale, 


or conſider the bankrupt as their ſervant, and ſo 
bring an action for the money for the goods ſold 
by him acting in that capacity under them: it is 
ſufficient however for us if the property be in abey- 


ance like the goods of an inteſtate when there is a 


: conteſted adminiſtration ; for if they are not in the 


bankropt, 
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Brassxty - 
againſt 


Dawson. 


Michaelmas, 7 Geo. 2. 


bankrupt, _ are not ſubject to this execution 
within * act. DEED | | 


we: to the ſecond 2 If this warrant he: equi- 
valent to an extent for the king's debt, it will be 
againſt us, it being before alignment ; but the 


Collector here is not to be conſidered as a debtor of 


the crown, it is the receiver only and the diviſion 


which is anſwerable to the crown; the receiver- 
general is appointed by the crown, the collector by 


the diviſion, and no payment to the colleQor is a 
diſcharge of the diviſion by the expreſs words of 


the act, which is a very ſtrong proof that he is not 
looked upon as a ſervant of the crown, and there 


is no danger in this caſe that the crown can ſuffer, 


there being a proviſion in the act for the reafieſt- | 


ments on the di viſion in ſuch caſes. 5 


Stat the own "I a power of proceeding 


- againſt the collector in this caſe as its ſervant, yet 


this remedy by warrant is not equivalent or entitled 


to the ſame privileges as an extent; an extent is a 


common law proceſs, a matter of record, and in 


| the caſe of the crown binds from the ze/te. The 
king not being within the ſtatute of frauds, &c. 


the warrant here is a matter in pais, and can it be 
imagined if the act had intended the crown ſhould 


bave a remedy in this caſe againſt the collector as 
their ſervant, the method of proceeding by extent 


would not be mentioned, or at leaſt in giving this 


_ remedy by watrant declared that it ſhould be 


equally advantageous to the crown? This method 


therefore ſeems to be deſigned merely for the ad- 


vantage of the diviſion, who were liable to make 


good. 


Michael mas, 7 Geo." 2. 


good any deficiency, that they might get what they 
could from the collector in this ſummary way, and 


not that every inhabitant hould be under. a neceſ- 
ſity of bringing an action to recover their ſeveral 


ſums ſo paid to the collector. 

„ 5 Adjourned. 
1 T7 rinity term 7 & 8 Geo. 2. Lord Harp- 
WICKE, Chief Juſtice, gave the reſolution of the 


court to this purpoſe. 


The ee queſtion is, whether by the aſſign- 


ment the property in the bankrupt's goods paſſed to 


1733. 
33 
BrasseY 

againſt 

Dawsoxs 


the aſſignees at the time of the bankruptcy commit- 


ted? and we are all of opinion it did not. Two 


points have been made in the argument of this caſe. 


Firſt, ſuppoſing this to be an execution at the 


uit of a private perſon, the aſſignees would have 
been entitled. This depends on the conſtruction 
which the ſtatute of the 13th. Eliz. cap. 7. and the 


21ſt. Fac. cap. 19. have received, the conſtruction 


has been, That no intereſt in the bankrupt's effects 
is veſted in the commiſſioners, but a power only 


of making an aſſignment, 2 Jenes 196. and that 
where the commiſſioners have once executed that 


authority, the property is by relation veſted in the 


aſſignees from the time of the bankruptcy com- Raym, 
| mitted, Cole and Davies, Hill. 10. W. 3. ruled by 724 


Holt, Chief Juſtice, That where execution is exe- 


cuted, and after the defendant becomes a bank- 


rupt, that the ſubſequent bankruptcy will not 


affect that execution; otherwiſe if it had been exe- 


5 cuted ſince the bankruptcy committed, 3 Lev. 69. 


* | Igl. 


bankruptcy, is no bar againſt the aſſignees (d), 
. This is better explained by Holt, Chief Juſtice, in 
the caſe of Higgit againſt Player, Salk, 111. But 
yet until the aſſignment is made, the property is 
not in the commiſſioners, nor is it in abeyance, 
but it is in the e himſelf. | 


Michaelmas, 7 Geo. 4 


191. the delivery of the writ to the ſheriff with - 
out an actual execution thereon before the act of 


The | ſecond point is moſt hterial 1 in this eaſe, 
and firſt, it is to be conſidered, whether the bank. 
: rupt in reſpect of the ſum which he had collected, 
and he had in his Hands, Was a debtor to Io 


crown? 


— 


Secondly, what was the effect of ſeizure under 
the warrant of the commiſſioners ? + 


As to the firſt, ſeveral objections are made; firſt, 
that the collector is not an officer of the crown; 
that the receiver is debtor to the crown; ſaid like- 
wiſe that the diviſion is the debtor, and the collec. 
tor a debtor to 85 only. 


This ies depends on the land-tax a& of the 
3 Geo. 2.; by that act the duty is granted to the 
ng; and the Fs ne clauſes relate only to the 
| manner 


(d) An aſignee may maintain trover againſt a ſheriff who took 
the bankrupt's goods in execution after the act of bankruptcy, and 
before the aſſignment, and ſells them after the aſbgnment, the pro- 


perty of chem being after aſſignment in the aſſignee, from the time 


of the act of bankruptcy by relation, Cooper v. r, I Bur. 
$132 5 cl | 


' 


| 
Michaelmas, 7 Geo. 2. ; 19 


wanner of the collection. The collector appointed 1733. 
by the commiſſioners is paid his ſalary out of the —— 

BrasSEY 
money collected, and on payment to the receiver, ain 
he is alſo expreſsly diſcharged againſt the king, DawsoR. 
and the diviſion is only liable in the nature of a - 


ſurety for the collector. 


Secondly, As to what is the effect of a ſeizure 
under the warrant of the commiſſioners, it muſt, 
if this had been an extent, prevail againſt the aſlig- 
nees ; but this warrant it is ſaid is a mere act in 
pais and not. to be compared to an extent; to be 
ſure it is not of equal force ſo as to bind from the 


date, &c. but it 15 plainly deſigned by that act in 
th imitation of that nde (e) 


The point we go upon is, that before the aſſign- 
ment here was an actual ſeizure for a debt incurred 
to the crown 3 the bankruptcy, and thereby 
ſuch a lien on the bankrupt's goods created, as could 


not be defeated by che en aſſignment, and 
that for three reaſons : — — 


| The firſt, para 1 goods were properly 
ſeizable, being the goods of the bankrupt at that 
time, as APPEAR by Salk. 108, 111. 


_ The gag, The king is not FO Tae the ſta- 
tute concerning bankrupts not being mentioned 
therein, 1 J. 202, it is certain that in the caſe of 
the king the extent binds from the date, which 
would not be ſo if the king was included in thoſe 2 Jac: 1. 
24 1 19 fro. 


(e) An extent 1s both an action 1 execution in the firſt ane, 
ex 14820 , 1 Atk, 262. 


— P m— 8 8 2 


20 


1733. 


Michaelmas, 7 | Geo. 2. | 


acts as appears by 3 Lev. 191. The word extent in 


L—=— thoſe act relates only to private perſons, and this 


Barassey 


againſt , 
AWSON, 


is farther illuſtrated by the clauſe in 21 Fa. 1. re- 
lating to extents in aid; extents in cafe of the 


crown before aſſignment are good 2 Sho. 481. ( 


But it may be ſaid why ſhould the king be any more 
bound by the aſſignment, than the bankruptcy: 


| becauſe by the aſſignment, there is a property actu- 


Sheſſielil v. 


5 Ratcliffe. 


ally veſted in others which cannot be diveſted even . 


in the caſe of the crown. 


The third reaſon is, that the king 1s never affect- 


ed by relation, Hob. 339, and this relation here is 


founded upon the conſtruction of the ſtatute relating 
to e in which the king is not included. 


But it is ſaid, if this ſhould Oe the king by 


a debt contracted ſince the bankruptcy may defeat 
the creditors of all their juſt debts; but in anſwer 


to this, In the firſt place fraud is not to be pre- 
ſumed in the crown. Secondly, this would be the 
act of the bankrupt himſelf after the bankruptcy 


committed, and he then can do no act i injurious to 


his creditors, Salk. 108. Creditors not hurt by the 


bankrupt” s outlawry. 


Another objection was, that no ſale was made of 
the goods i in We of the ſeizure until after the 
aſſignment. 


„5 The Atorney General v. Capell, where it is alſo ſaid “ Ex. 


„ tents have been held good that have been made upon goods ac- 
* tually levied by virtue of 2 fieri facias, and in the ſheriff's cuſtody, 
the extent coming before a dil of ſale made, ſo as the property 


« was not altered,” 10 


Michaelmas. 7 Geo. 2. pt 


alignment; as to that, from the time of the ſeizure 1733. 
the goods were in cuſtodid legis, and not liable to I . 


K 
any other until the money for which they were ſo yyaine 


ſeized was paid, Cro. Car. 148, t Jo. 202, there Kkur. 
held that goods extended before any act of bank- 
ruptcy committed, and no liberate ſued out until 
after; yet were not aſſignable by the commiffi- 
oners which comes up to the preſent caſe, the act 
of bankruptcy being the ſame thing among private 
perſons who are creditors as the aſſignment in caſe 
of the crown. 


Judgment for the defendant (g 


(g Note. —It appears from Sir John Strange's report of this 
_ Caſe, that the defendants having acted as officers, the Pants 1 were * 
ordered to pay treble coſts. 2 Sira. 982. 


KENT again/? Ken. (0 


WRIT of error of a judgment in dower given Where there 
in Common Pleas in Ireland, and aflirmed i . 


nants in a 
King's Bench there. writ of dower 


| and one dies 
and his heir 
Mr. and the ſur- 


viving tenant 
bring error and judgment affirmed, the value from the judgment to the affirm- 


ance ſhould be againſt both the heir and the ſurvivor, and in ſuch caſe under 16 
& 17 Car. 2. c. 8. g 4. a writ of enquiry ſhould be awarded. 

But though a judgment againſt the ſurvivor only be for the benefit of the heir 
of the deceaſed tenant, yet ſuch heir may take advantage of the objection upon 
a Writ of error. 


2 Barnard. 357. 386. 441 2 Kely, 194. a . 9571. Cun. 44. Ca. 
Temp. Hardw. $0.:8.C. ROM 5 ene 


Mr. ge "Band on in his report of this a ae 
a queſtion which was made upon the conſtruction of the Tr. ad. 
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ieee 
Mr. Strange, for the og in kms took five 


— REL N 


The firſt, that the value of the dower and da- 
mages was given to the time of the judgment, and 


it appears upon the record the action was not 
brought until two years after her huſband's death, 


in which caſes damages are not recoverable. Co. Lit. 


Ihe ſecond, ſixpence damages and ſixpence coſts 


are given in the Common Pleas, and yet no judg- 


ment taken for either of them, nor r any remittitur of 


them on record. 


The third, upon the affirmance of the judgment 


in the King's Bench in Ireland zool. damages 
and coſts are given according to the 3 Hen. 7. 10, 


but not ſaid occaft one dilationis executionis, &c. 


The fourth, it appears by the record that the 
writ of error in the King's Bench in Ireland was 
4 firſt 


6 An. c. 16. an act to prevent perſons marrying children againſt the 


will of their guardians : it provides © That if any perſon ſhall by any 
&« ſubtle means marry a man under the age of 21, having an eflate of 


land of the yearly value of 50l. ſbe ſhall be barred of her thirds, = 


Sc. A ſpecial verdict was found, ſtating that demandant's 
huſband was under 21 at the time of the marriage, that his father 


Vas ſeized of an eſtate of inheritance of gol. per ann.; that he 


married without conſent, but that demandant had uſed no ſubtle means 


Kc. The queſtion was, whether the demandant ſhould be barred of 
her dower. The point is not taken notice of in the above report, 


and indeed the finding ſeems to have precluded the queſtion. The 
point is alſo omitted by Sir John Strange in his report of the fame 


NM. ichaelmas, „ 
| 


firſt brought by two perſons, who were defendants 
in Common Pleas there, that one of them died, 


and afterwards a writ of error coram vobis was 


brought by the perſon ſurvivor, and the heir of 
the perſon ſo. dying and in the entry of the judg- 
ment in the King's Bench all the. coſts and damages 
are awarded againſt the ſurvivor, Whereas it gut 
to be againſt both. 


ID The fifth, the plaintiffs in the writ of error are 
amerced. 


r. r. Parker, | in anſwer,—As to the firſt exception, 


if the plaintiff in the writ of error would have any 


advantage of the time when this writ of dower 


was brought, the original writ ought to have been 
before the court by certiorari, and no regard is to 
be had as to the time as it appears by the recital un- 
derthe nenurand um, &c. 


Beſides it appears in the ſame page in Co. Lit. that 
if the defendant in a writ of dower would take ad- 


vantage of the laches of the widow to bar her of her 
damages he ought to inſiſt upon it in pleading by 


ſhewing he was always ready, &c. 


As to the ſecond, the ſxpence Jatnages and fix. 
pence coſts are included in the fum mentioned un- 
der the words que in 1oto attingunt, &c. upon the 


affirmance i in the King's Bench ; but however this is 


2 miſcomputation only which will not be error, 
1 Fo. 171, Palm. 510. | 


As 


24 | | Michaelmas, * Gee. 2. | 


1733. 1 to che third, no courts of juſtice are obliged 5 
— to give the reaſon of their judgment, and therefore 
KEN Pha | | 
axial . the words occaſione, &c. not neceſſary; but how 
Kur. ever if that were ſo, yet this error in entring the 
Spittlehouſe v. damages and coſts will not affect the principal judg- 
Funnery. Sty. ment in dower. ee 8 Mod. 1 


As to the fourth, the beir of the perſon dying i is 
joined for conformity and the damages ſurvived 
2 againſt the other. | 


As to the fifth, an amercment is a puniſhment 
by the court for proſecuting without cauſe, which 
appears by the affirmance of the judgment to be 
the caſe here, and therefore very proper, 2 Saund. 
226, Salk. 253. however this 1s cured by 16 & 

17 Car. 2. 


N toe Harpwicke, Chief Juſtice Both the an. 
ſwers es to the firſt exception are good. 5 


As to the ſecond, it appears by . that 
chat the ſixpence damages and ſixpence coſts are in. 
cluded, &. How ever, that 1 Is ſuch a miſtake as may 
be ſet Fu at any time. 


As to the third, though the precedents are occa- 
ſune dilationis executionis, yet the general rule 
is, no court of juſtice is obliged to give the 
reaſon of its judgment, ſo it is in the caſe of 
juſtices, &c. But it appears here likewiſe that the 
defendant in error has been delayed of her execu- 
tion by the writ of error which the court will take 
notice of. 


As 


Michaelmas, 7 Geo. 2. 


As to the fourth, the judgment for the damages 
and coſts being grounded on the ſtatute and the 


principal judgment on the common law, it is re- 


verſable quoad that part only; but I cannot ſee how 
this can be aſſigned for error; the perſon againſt 


2's: 


733 
Kent 
againſ} 
RENT. 


whom no damages are awarded cannot, becauſe it 


is for his benefit, and there both of them have j Join- 
ed in the writ of error. 


As to the fifth, I never ſaw a miſericordia upon a 


writ of error, but this is aided by 16 & BF» - 


Car. 2. 
: Adjourned. 


At another day Lord Hanpwicks ſaid he had 
: lobked into the books, and found many precedents 


and caſes where things for the beneſit of the party 


may be aſſigned for error, and cited 1 Ro. Abr. 
759. Telv. 107. 8 Co. 117. Beecher's caſe ; and 


therefore deſired that hou only might be ſpoke to 
0. 


Ann, Fuſtice, 4 Leon. 6. to the ſame purpoſe, 


In Hillary Term, 7 Geo. 2. this ſingle point was 
argued, whether the judgment was right in award- 


ing the damages againſt the furviving F in 


error 21 


And in \ Eaſter term 7 Gas 2. Lord Harpwicke, 
_ Chief Fuftice, gave the reſolution of the court, 15 


There are three queſtions — 


Firſt, 


2 Show. 56, 


88. 


Curia. 


4 


1733. 


| Michaelmas, 7 Ges: . | 
Firſt, whether the King's Bench in Ireland ought 


— to have given any judgment for the damages in- 


KENT 


ggaigſi 
KENr. 


curred, ſince the firſt judgment obtained in Com- 
mon Pleas there? | 


| Secondly, Whether uy are regular in giving 
them againſt the ſurvivor * Sa 


Thirdly, yet whether that 4 be . | aſſigned 
for error by both as it is for the e of the 
_ not t charged with the OO” 


As to the firſt, ahi court ought t6 give judgment 


for the damages incurred ſince the firſt judgment; 


but that power 1s not given by the ſtatute of Mer- 
ton, the proviſion there being only for the damages 
d morte, viz. to the time of the firſt judgment; the 
inconvenience widows were under in being kept 


out of their dower a long time, gave occaſion to 


that proviſion made in their favour by the 16 & 17 


Car. 2. ſect. 4. which directs a writ of inquiry to 


iſſue for the recovery of damages ſubſequent to the 


Andr. 153. 


firſt judgment. This act was made an Iriſh law the 
17 & 18 Car. 2. 


45 to the ſecond point, by this act the other 
Plaintiff in error is clearly liable to thoſe damages 


as much as the ſurvivor :—but there is a ſtronger 


objection to this judgment which has not been men- 
tioned at the bar: it appears that no writ of in- 


quiry was awarded in this caſe which ought to be, 


the ſtatute requiring ſuch judgment to be given for 


thoſe damages upon the return of the writ of en- 


quiry. It Tay be objected that the value of the 
lands 


M ichaelmas, 7 Geo. 2. 


lands recovered i in dower, which is the meafure of 
damages, is aſcertained by the verdict as it lies in 


computation only, the court might do it without 
any inqueſt at all, as it is in the ſtatute of Merton K 


when the value of the lands recovered appears by 
the verdict the court gives judgment for the da- 
mages; but the ſtatute of Merton directs not any 


wWrit of enquiry to iſſue, and the manner of giving 


them is difcretionary in the court. Raft. 230. 


2 Saund. 335. 1 Lut. 719. 1 Leo. 92. The cafe in- 
deed in 2 Saund. 335. ſeems to contradict this opi- 
nion, but it does not appear by that cafe this point 
ever came in queſtion ; beſides the damages there 


are not given pro valore dotis, but pro dilatione \ ex- 
cationit, on the 3 Hen. 7. 10. 


As to the third point; both may properly join 
in this writ of error. It is true in general the rule is, 


that the party cannot aſſign for error any thing be- 
neficial to him, ſummons and ſeverance is the com- 
mon practice in ſuch caſes, 1 Cro. 892. & 1 Saund. 
239. Telv. 3.; but that rule muſt be conſtrued with 
this reſtriction, that the party ſhall not aſſign for 
error any miſtake in proceſs, delay, &c. which is 
in his favour, otherwiſe it is where the fault lies in 
the judgment given by the court. 8 Co. 2 Saund. 
45. Ti a. 107. 1 * Aör. 7 59. 


There can be no doubt but this judement may 
be partly affirmed and partly reverſed, as part of it 
is grounded on common law, and part on ſtatute. 
I Salk. 24. (a), and 7 Mod. 154. S. C. = 

1 The 


(a) Cutting v. Williams, 2 Ld. Raym. 82 5. Lill. Ent. 227. 8. 2 


Noy 44. 
Cro. Jac. 
04: 117. 
1 Bac. abr. 7, 
10 Co. 134. 
6 Co. 26. 


8 Co. Bee- 
cher's caſe, 


March. 88. 


28 
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Kent 
againſt , 
RENT. 


Salk. 401. 
pl. 8. 


Michaelmas, 7 Geo. 2. 


The queſtion then will be; what judgment we 
are to give? The general rule is, that upon a re- 
verſal of a judgment here, this court is to give 
ſuch a judgment as the court below ought to have 


given. Cro. Car. 442. (5. But in this caſe we 


can give no judgment for theſe damages, but muſt 


remit the record to the King's Bench in Ireland, 


requiring them to award a writ of enquiry to the 
ſheriff of Kilkenny where the lands lie, and upon 


the return of that writ the court are to give judg- 


ment for the damages. 2 Cro. 534. Gro. Car. 511. 
512. Telv. 74. (c). 


This caſe is not unlike proceedings in the Ex- 
chequer Chamber where they remit the record to 


i this court to award execution. 2 Cro. 206. Carth. 


180. 


Judgment therefore muſt be affirmed as to the 


recovery of dower and the award of ſeiſin thereon; 


and reverſed as to the damages and a mandate to 


iſſue to the court of King s Bench in Ireland to 
award ſuch writ of enquiry. 


G Shcomls caſe. 
(c) By 22 G. 3. c. 53. & 23 G. 3. Ce 28, 3. Eog No writ of er- 


ror or appeal ſhall be received or adjudged, or any other proceedings 


be had by or in any of his majeſty's courts in Great Britain in any 


action or ſuit at law or in equity 1oftituted | in any of his majeſty 's 


courts in 1 Ireland. | | 85 
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Mic baelmas, 7 Geo. 2. 29 
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SGirmokx 
againſt 
Ts | | | Hox rox. 

THIS and many other caſes of the ſame nature Under the 

having been long depending for judgment of the fatutes li- 


miting the 
court where the damages laid in the declaration ae of, 


have been more than 10l. and leſs found by ver- damages for 


G1LMoRE again/? HozTox. 


. 223 2 . - whicl 
dict, and the proceeding in ſuch caſe in Latin. re ny 
, be brought, 
the Ange declared for, and not thoſe found by the verdict, are the cauſe of 


action. 


Lord HArDWICKE, Chief Juſtice, now delivered 
the opinion of the Court in this manner. The prin- 
cipal argument that has been made uſe of in ſup- 
port of ſuch proceedings is the hardſhip the ſuitor 
would be under, if in actions which lie in damages, 
the money found by the verdict to be due to the 
plaintiff ſhould be conſtrued to be the cauſe of ac- 
tion, the act will N be evaded and rendered in- 
effectual. 


we are of opinion, the damages laid in the de- 
claration are the cauſe of action; if this matter 
reſted merely on the 5 Geo. 2. it might be a very 
conſiderable queſtion, and ſome inconvenience | 
might have attended a determination either way; 505 a 
though it ſeems as it ſtands upon that act only, this 
would be the moſt proper conſtruction. The words 
© cauſe of action, in the 12 Geo. 1. muſt mean the 
charge laid in the declaration; and that act being 
recited by the 5 Geo. 2. is material in this caſe. In 
the clauſe of the 5 Geo. 2. relating to ſpecial writs, 
"the words © cauſe of action“ mult have this con- 
Ration, 


ä : Micharnas, 7 Geo. * e . 


1733. iiruAion, or otherwiſe attornies, Kc. N be 


— Q lable to penalties which 1 It is not in their power to 


Grimore H! avoid. 
againſt 4 
Hor. rox. 


In pleading the ſtatute of limitations to an exe- 
cutory contract, it is ſaid, cauſa actionis non accrevit, 
Kc. which muſt refer to the demand laid in the 

declaration. 


The ſtatute of Gloucgſter, 2 Inſt. 310. has 
reſtrained the ſuperior courts from proceeding 
in actions under forty ſhillings. Lord Coke 
fays, that clauſe has received this conſtruction, that 
it muſt appear to the court the action is for leſs 
than forty ſhillings, and not by the verdict to bring 
the caſe under the reſtriction of that clauſe. 7 


In Bro. Abr. Title Juriſdiction, pl. 40. it appears, 
that if in an action brought in a court baron or 
other inferior court which cannot hold plea of ac- 

tions above 40s. though above 408. is recovered, 
the plaintiff may remit what is more than 408. and 
take judgment for the reſidue, which proves the 
damages found by the verdict are not the rule to 
go by: for if ſo, it would appear by the verdict 
; the cauſe of action was ſuch of * the interior ; 
court had no juriſdiction. | 


But whatever doubt thave might be on the 5 Geo- 
2. it ſeems cleared up by the 6 Geo. 2. relating to 
the proceedings in Wales. That act was plainly in- 
_ tended to extend the fame proviſions to Wales; and 
in that act the words are debt- OT damages de- 
dared,” which, from the nature of the thing, muſt 
| FT be 


Alichaelmar, Gen 2. 


be intended to mean what in the other act is calle 


« cauſe of action; and this therefore is a parlia- 


mentary expoſition of what they mean by the ex- 


preſſion, cauſe of action. 


11 ilary Term, 


: -th Geo. II. | 173 K 


"The King againſt Hooks, 


Mz. Huff y moved for an information againſt the 

defendant for a cruel aſſault and battery committed 

on a perſon in Newfoundland; but the motion de- 

nied, the offence being local, and the caſe of an in- 

formation not diſtinguiſhable from that of an in- 
dictment. 


Tax Kine againſt HarzonD. 


UPON fhewing cauſe why an nn fhould 
not go againſt the defendant, late mayor of the 
n of AGAR an not holding the borough- 

| ſeſſions 


in cry of juſtice, or oppreſſion of the ſubject. 


1733. 
GiLMORE. 


' againſt 


Hon rox. 


An informa- 
tion for an 
aſſault in 


Newfound- 


land, refuſed. 


2 Kely 190. 
8. C. 


An informa- 
tion againſt 
the mayor 
of a borough 
for not hold- 
ing the 
courts week- 


1 according to the charter, refaltd, becauſe the negle& did not appear to be wil- 


a 


32 Hilary, 7 Geo 2. 


1733. ſeſſions and courts of record for the borough week- 
H, according to the direction of the charter, 

_ againſt ER, ö | ; | | | | 
Harronb. Tt was ſaid by Lord Harpwicks, he would ne- 
ver conſent to grant ſuch informations unleſs it 

appeared ſuch neglect was wilfully committed in 
delay of juſtice and oppreſſion of the ſubject, and 
that a contrary practice would ſubje& almoſt all 
the mayors, or other chief officers of corporations 
through all the kingdom to ſuch a puniſhment, who 
it is well known, do not, nor indeed is there occa. 
fion to hold courts as often as by their charter they 
are impowered to do. bh | 


Serjeant Hawkins on the other fide of the motion 
inſiſted, that, though it did not appear in this caſe 
there were any particular perſons who ſuffered by 

the mayor's negle& in holding courts, and that 
might be a very proper defence againſt any action, 
| yet being a public office, any neglect therein, though 
not attended with any ſpecial damage, was puniſh” 
able criminally, and urged the common diſtinction, 
that private offices, ſuch as park-keeper, &c. were 
not forfeitable unleſs ſome injury was ſuſtained, 
but that in public offices it was otherwiſe. 


Lord Harpwicks, Chief Juſtice, and Page, juſ- 
tice, ſaid, that was not law, and that it was ſo de- 
termined in ſerjeant Whitacre's caſe (d), that a for- 
feiture of a public office could not be incurred with- 


_ FREE N 09, ons 
. (d) Regina v. Ballivos, &c. de Gippo, 2 Ld. Raym. 1232. That 
1 Was an application for a mandamus to reſtore Mr. ſerj. Whueacre, 
1 5 | | . 15 

1 uho had been removed from the office of recorder of Ipſwich.— The 
Y | caſe 
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Hilary, 7 Geo. 2. 


out ſome ſpecial om ſuſtained, any more than A 
private « one. 


: Refuſed. 


TOE” KING Saif Pol E. 


UPON motion for an information i in the ae 


of a quo warranto againſt the preſent mayor of Li- 


TO? the caſe GO to be, 


By the charter the mayor is to be elected on St. 
Luke's day, being the 18th. October, and no pro- 


Tur King 


againſt 
HaLForD. 


The eleQion 

of a mayor 
the day after 
that which is 


appointed by 


the charter, 


is void. 


viſion made for holding over. Upon the 18th 
October laſt, the corporation met, and proceeded 


to the election of a new mayor; but before the 


poll was ended, Mr. Brereton the then mayor ad. 


ge journed 


caſe as reported in Ld. Raym. does not appear to ſupport the poſition 
above, for in p. 1237, the court are made to ſay in 2 ref. This 


A being a public office concerning the adminiſtration of juſtice, the 
_ © officer is to attend at his peri}, and: non-attendance is a cauſe of 


* forfeiture of his office, though no inconvenience enſue by his non- 


© attendance. And ſo is Co. Lit. 233. a. 9 Co. 50.” In Salk. 
435. S. C. The recorder is bound to attend and aſſiſt at the ſeſſions, 
to direct the corporation in the proceedings of juſtice ; and that his 


office being a public office relating to juſtice, non-attendance is a 


good cauſe of forfeiture. Vid. Holt. 443. 1 Ventr. 143. 2 Mob. 
770, 796. Sid. 15. Cro. Car. 491. But in 1 Havok. P. C. c. 66, 


FL. 1. it is ſaid this opinion doth not appear to be warranted by any 


reſolution in point; and the authorities which are cited to maintain 


it, do not ſeem to come up to it. And in 4 Burr. 2004. Rex v. 
The Corporation of Wells, Ld. Mansfield ſays, the law is well laid 
down by ſerjeant Hawkins 1 in the pallage aboye cited from his Pleas 
of the Crown, 
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Hilary, 1 Ges. 2. 


journed the election to the day following, when | 
Pole was elected by a N of voices. 


The obje&tion taken to his election was, chat 


there being no proviſion by the charter for the 


mayor to hold over, his oſſice was determined on 
St. Luke's day, and the proceeding to an election of 


the preſent mayor on the day following was irre- 


gular and void. It was inſiſted that this was a caſe 


not within, the 11 Geo. 1, ; that the proviſion of 


that act is, that where a mayor, or other head · offi- 
cer of a corporation wilfully abſents himſelf on ſuch 


election days, that he may proceed to an election 
on the day following, or in his default the ſenior 
alderman, &c.; but that act muſt, be conſtrued 
where the firſt ſtep in the election is taken on the 


day after the charter-day, that what was done here 


on the ſecond day was no more than a continuation 


of the buſineſs begun the day before, and e 


this not a regular elecan within the act. 


Tbe whole court clear of ier 8 void 


Lord: CT, and two. other dats of. opi- 
nion likewiſe that this was not a caſe: within the 


act; but LEE, Juſtice, ſeemed to think otherwiſe, 


the words of the a& being © in order to compleat,” 


Information granted (50. 


(53) 2 Barnard 447. A verdict was found for the crown, but 
rontrary to the direction of the judge :—A motion was made for a 
new trial,—the judge having directed the jury to find a ſpecial ver- 
dict for the purpoſe of giying the court above an opportunity of de - 
 termining 


Hilary, 7 Geo. 2. 8 
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Comprr 

Counrn again Hit. © againſt 


HILV. 


UPON a ſpecial verdict! in. ene found at the To raiſe 


; croſs remain». 
Ws: in 9 the caſe was this, e 


there muſt be 
Richard Holden felted; in bee by his will the 11th citherexpreſs_ 


March, 1698, deviſes the premiſes after ſeveral . Sil 
preceding limitations, which are ſpent, in this man- "xe 
ner ; To my grandſon Richard Holden, fon of my ſon : 0 
“ Thomas deceaſed, and to Elizabeth daughter of my Ca. temp. 
« ſon Richard, to be equally divided between them, 2 Sus. 969. 
* and to the heirs of their reſpective bodies; and for 2 Kely. 188, 


* default og ſuch iſſue ; to my 8 daughter, Ann ana 
1 Holden 3 in fee. 


Teſtator dies ſeized 25th March 1699: after- 
wards Elizabeth dies without ifſue. The leflor of 
the plaintiff claims her motety in right of Ann his 
wite, Richard claims the whole as ſurvivor, upon 


a ſuppoſition there were crob. remainders created x 
7 the wht 


Bel feld, Mo: for t the defendant, relied prin- 
cipally on the cafe of Holmes and Maynell, 2 * af | 
172, he cited likewiſe gn 5 R 


5 2 Daniel 


termining whether the cafe came within the ſtatute 11 Geo I. ; but 

the jury found a general verdict, which was ſet aſide by the unani- 

mous opinion of the court. Ca. Temp. Hardw. 23. The King v. 

Poole, which caſe, among others, is referred to by Mr. Hargrave, 

in his edition of Co. Lit. 155. b. n. 5. where with peculiar brevity, - 
learning, and diſcrimination; be expreſſes his ideas upon the reſpec+ | 

tive provinces of judge and jury. 
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Daniel, Serjeant, on the other ſide.— The caſe of 


— Holmes and Maynell is clearly diſtinguiſhable from 


ComBrr | 


* 
Hir r. 


Curia. 


the preſent caſe, there the deviſe was, of all my 


land, &c. ro my two daughters, &c. and in caſe 
they happen to die without iſſue, then, &c.“ 


Great ſtreſs was there laid upon the words all and 
they, which raiſed a ſtrong implication that the 


teſtator did not intend he in remainder ſhould take 
any thing until both the n were dead with. 


out iſſue. 


There the deviſe was likewiſe to a nephew, 2 


5 perſon not ſo nearly related as the firſt deviſees, 
who, were his daughters, which is taken notice of 
in that caſe as a favourable circumſtance to create 


croſs remainders. 


"Lord Haspwiett, Chit e e tile of 


Holmes is great authority, and will have its weight 


with the court unleſs it can be diſtinguiſhed ma- 
terially from the principal caſe. There can be no 
doubt but Richard and Elizabeth were tenants in 
common in tail. Then the caſe will be the ſame as 
if the teſtator had given one moiety to Richard and 
the heirs of his body; the other to Elizabeth, &c. 


and if the deviſe had been expreſſed in that manner, 
could the ſubſequent words “ in default of ſuch 
iſſue, be taken in any other ſenſe than in default 
| of ſuch iſſue reſpectively, the remainder over ſhould 


take place: The expreſſions in the caſe of Holmes 


are very different in the inſtance cited, which had 
great influence upon the court in the reſolution 


upon that caſe, I deſire thoſe who are to argue 


next t to endeavour to find A caſe where after a te- 


nancy 


nung. 7 Geo. 2. 


nancy in common in tail created, thoſe ſubſequent g 


words © in default of ſuch iſſue” have ever been 
held to raiſe croſs-remainders. | 


In . Eaſter Term . Lord Hanpwickz 


delivered the reſolution of the court to this pur- 


poſe : To raiſe croſs- remainders in a will, one of 
theſe things i 18 neceſſary, either expreſs words, or 


the plain and manifeſt intent of the teſtator; there 


are certainly no expreſs words, but it is contend- 

ed the intent of the party appears to be ſuch by a 
neceſſary implicatien, the words relied on are 
„and in default of ſuch iſſue“ and that the word 
fuch muſt. mean both Richard and Elizabeth. Theſe 
words may in the natural ſenſe be conſtrued either 
conjunctively or disjunctively, upon that clauſe in 
the will the matter ſtands indifferent ; but taking 


the whole will together i it ſeems clear there can be 


no croſs remainders. If it had been “ in default 


of ſuch reſpective iſſue,” or, © in default reſpec- 
* tively,” there could be no queſtion in the cafe, 
and the word /uch in this clauſe being a relative 


term and referring manifeſtly to the preceding 


words © heirs of their reſpective bodies” it amounts 
to the ſame thing; the relation the three deviſces 
| bore to the teſtator appears upon the face of the 
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ASC 


Comper 
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Hitt, 


will, all of them his grand children, and where 


ever that has appeared, it has been made uſe of as 


a proper argument to direct what conſtruction is to 


be put upon the will. The caſe of Holmes is diſ- 
tinguiſhable from this both in reſpec of words and 


the intention of the teſtator. The words there are, 


*« if they die without iflue.” The conſtruction put 


upon the word they was, © if both of them?” &c. 


the 
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The Kin 
ogainſt 


Garn. 


A charge 


againſt truſ- 
tees of a 
breach of pri- 
vate truſt re- 


ppoſed in them 
by the pariſi- 


10ners is li- 
bellous. 
The name 
of ſome per- 
ſon injured 
by alibelmuſt 


be ſtated on 


the record : 
but it is not 
neceſſary to 


ſet out the 
name of every 
perſon injur- 


ed. 

2 Barn. 3 68. 

2 Kely. 292. 
8. C. 


Hilary, 7 Geo. 2. 


the word re/pefive is wanting there; the deviſees 


there were the teſtator's daughters, 450 he in re- 
mainder a nephew only, upon which great fireſs 


was laid. The fame obſervation holds with regard 


to the other caſes cited, Dyer 326, 330, 4 Leon. 
14. 


\ 


Judgment for the plaintiff. (c). 
The KinG 1 Stn, and others. 


of Lambeth, having been convicted on an informa- 
tion tried at Surry aſſize for a libel in giving public 
notice in the church, thereby deſiring the pariſhion- 
ers to meet and aſſiſt them in correcting ſeveral 
abuſes, which by reaſon of the pretended authori- 


ty of the truſtees appointed by the pariſh for the 
management of the work-houſe there, | had been ſuf. 4 


tered to be committed. 


It was infited on, among many other objections 
to the IEA, in arrelt of judgment. 


Firſt, this was no libel, 


Secondly, 3 


a Vid ir T. Raym. 462. Polar. 425. 1 Wit 
liams v. Browne, Stra. 996. Wright v. Holford Cowp. 31. Perry 
v. White, Comp, 780. Phiparg V. Manifield, Cowp. 797. Aiber- | 
| ton v. Rea 4 Term Rep. 710. Davenport v. Oldys 1 Ai. 579. 
Doe v. Wainright 5 Term Rep. 427. Hargr, & Bull. Co. Lit. 195. 
b. n. 1. and Abern leſſee of Gidbings v. Conron MS. Ca. C. B. in 
Ireland Hil. 1792. —— 


THF a ie wagons of the pariſh 


- > ts 


Hilary, 7 Geo. 2. 


Betondly, that it is aid to be a libel on three 
perſons whoſe names are particularly mentioned, 
ceteriſque fiduciariis, whereas the other truſtees ought 
to be Tpecially named, or otherwiſe the defendants 
will be ſubject to infinite proſecutions at the inſtance 
of the other truſtees ſeverally. 


Lord Hinpwiczs, Chief Fuſtice —It cannot be 


taken upon this information that this is a charge on 


the truſtees of any breach of public truſt, the erec- 
tion of this work-houſe and the government thereof 
not appearing to be by a& of parliament, or any 


39 
1733. 


The Kina | 
_ againſt + 


Gurerrn, 


public authofity ; but a breach of a private truſt 


repoſed in them by the pariſhianers, and any ſuch 
_ Is 3 e as a libel, 


As to tha Sch dbje@tion, thers are indeed au. 
thorities, where, in cafes of libels upon perſons in 


their private capacities, it has been held neceſſary 
ſome particular perſon ſhould be named as the ſub. 


jet of the libel. The King v. Orm, 11 W. 3. There an 
information for a libel on certain perſons unknown 
was held ill; but this was never carried ſo far as to 


make it necellary that every perſon injured by ſuch 


libel ſhould be ſpecified. The omiſſion of cæteri 


Aduciarii in this caſe would have been immaterial, 


the charge of abuſes upon the three perſon ſpecified 


only being ſufficient to maintain the information, 


and there is no danger of ſubjecting the defendants 
to other proſecutions fot this offerice, The con- 
viction on this information will be a ſufficient bar 
to any other, it being one ſingle offence, though 


every perſon mjured by this libel might have an 
action Sun the Refeyidines in regard of the 
"_ 
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1733 
The King 

againſt 
GRIFFIN, 


Acceptance 


of rent from 
the aſſignee 
of a term by 


leſſor, is not 
a good plea 
in bar upon 
covenant, 
tho? other- 
wiſe in debt. 
2 Barn. 372. 
2 Kely 167. 


8. C. 


Hilary 7 Geo. 2. 


ſeveral and ſpecial damages. which each has ſuſ- 
tained, 


Judgment for the king. | 


ARTHUR againſt VANDERPLANK. 


COVENANT for rent. The defendant pleads 
an acceptance of rent from the aſſignee of the term 
by the leſſor the plaintiff, to this there is a demur- 
Ter, and the court clearly of opinion ſuch accept- 
ance of rent was no bar to a recovery in covenant, 
though otherwiſe i in debt. a 


| et Tat? Judgment for defendant. 


Vide Cro. FINE 188. &c. 1. edit. and the 
| authorities there cited. 


; by 4 


| Bit0n againſt Hur. 


wRIT of error in affumpſi t brought on a pro- 


miſſory note by the indorſee againſt the indorſor, 


Cur ia. | 


objected that no default of payment by the drawer 


upon application to him, was laid in the declara- 
tion. | 


There i is an 3 promiſe of 1 to the 
indorſee laid in the declaration; the other 1 is mat- 
ter of evidence only. 


| Judgment affirmed (0%. 


(3) 1 apprehend the ſafeſt way is to aver that payment was re- 
quired of the drawer, who refuſed, and the precedents are ſo. 


Sbear man v. Wright, Lil. 54: 


Hilary, 7 Geo. 2. 


Tux KING againſt Six RoBERT GROSVENOR, & al. 


UPON a motion for an information in the na- 
ture of a quo warranto againſt the defendants, cor- 
poration-officers of the city of Cheſter, among other 

things, it appeared by a charter granted the 16 

Car. 2. the right of election of corporation-officers 
was veſted in the mayor, aldermen, and common- 
alty at large; the defendants were elected by part 
of the corporation excluſive of the commonalty, 
and an 8 ſet up to juſtity fych leon. 


The Court neld Sexy no 8 could: -controul 
the direction of a charter of ſo modern a date, and 
Lord HARDWICERE mentioned the caſe of the cor- 
poration of Brocknock, where the charter which 
was granted in the reign of Philip and Mary di. 
rected corporation · officers to be choſen de inhabi- 
tantibus, and an uſage had preyailed from the 15 


41 
1 


The KING 


againſt 
Sir RokkE RT 
GROSVENOR. 


An uſage in 
contradiction 
to a charter 
is void. 
Upon a judg- | 


ment in a 


quo warranto _ 


information, 
the corpora- 
tion irſelf 
cannot be 
diſſolved, 
but only the 

rticular 
Fanckiſes | 
abuſed are 
ſeizable by 
the crown. 
4 Mod. 52. 
The King 

D. Amery, 
2 > Them Rep. 
3 145 ; 


Elizabeth to elect them without having any regard 


vo inhabitancy to that time; upon a ſpecial verdict 
it was held in this court that ſuch uſage in contra- 


diction to the charter was void, and the judgment 
upon a writ of error was affirmed in the Houſe of 


Lords. Agreed alſo in this caſe, that upon a judg- 


ment in an information in the nature of a quo war- 


ranto, the corporation itſelf cannot be diſſolved, 


but only the particular franchiſes abuſed are ſeiza 
ble by the band of 4 crown. 
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_ claimed upon 


42 Hilary, 7 Geb. 2. 
1733. | 
Ras a 5 . 
a * Rxrap ogainſt DEATARY. 
DEZATARY- „ e 
A prohibi- UPON ſhewing cauſe why a prohibition ſhould 
* not go to = 8882588 court! ? the caſe was this, 
_ Gaſtical 


court, taking Ine plaintilt below libels for tithes for agiſtment 


nizance 
of tithes or of unprofitable cattle, and likewiſe for an annual | 
offerings offering of ſeven pence payable at eaſter, and claims 
a cuſtom them as vicar of the church of Biſhop-Wilton, tam 


arg pA _ ex delatione, fundatione, &c. quam ex antiqud conſuetu- 


Fat as well dine, the defendant denies the right to, &c. in the 


_afterſentence words of the libel, and ſentence for the plaintiff ; 
as before, — 


| Otherwiſe the ſuggeſtion for a prohibition is, that the rector 


are by en- 8 

d ee triable at common law. 

2 Kelp %%«;ÜO· ¹36 6555-5 „ , 
B: d "0 * - * og 6, _ | | 

og 8. C. Dr. Lee againſt the prohibition ; the payment to 

32 4794 the rector is a new matter not pleaded below, and 
Ou 

1 Term Rep. therefore not proper to be inſerted in the nes. 


where they js intitled to ſuch payments and the cuſtoms are 


552. tion. 1 Venn 335. 


2 Term Rep. 

473. 649. 

Term Rep. The . . is founded on the wa. 
315- 


4 Term Rep. which is certainly a matter of ſpiritual conuzance 


397. the words ex antiqud conſuetudine are inſerted in all 
bels and are matter of form only; as to the tithes, + 

the words of the endowment are, decimas lande 

rum, croftorum, creſcentium infra clauſuras, &c. which 

extend to the preſent demand: as to the offering, 

the words of the endowment are of every thing 


que ad altaragium pertinent; a term which in the 
caſe of Turner v. Andrews was conſtrued to com- 


prehend all eccleſiaſtical demands, though it ſeeme 


to 


Hilary, 7 Geo. 2. 


— 


to carry with it a more reſtrained ſenſe; but ho-w- 


ever, as offerings cannot otherwiſe be due but by 


cuſtom and juriſdiction of proceeding in ſuch caſes 


is certainly given by the ſtatute de circumſpecte agatis, 
&c. 27 Hen, 8. c. 20. 32 Hen. 8. c. 7. 2 Ed. 6.; the 
right of trying cuſtoms in ſuch caſes in conſequence 
is given to the ſpiritual courts. This motion alſo 


comes too. late, being after ſentence, 1 Cro. 595. 


2 Keb. 612. Noy. 70. Wright v. Pay gth Nov. 


1723. An action brought in the admiralty upon 


a contract laid to be made ſuper altum mare, and ſen- 
tence given for the plaintiff, a prohibition was 


moved for upon ſuggeſtion, that the contract was 
made in the harbour of Plymouth ; but denied, be- 


cauſe that it did not appear upon the libel, in which 
ay py prohibition | lies after ſentence. = 


Mr. Bootle PTY The conteſt here is between 
ſpiritual perſons, whether the rector or vicar is in- 


titled, and in ſuch caſe the eccleſiaſtical courts have 


juriſdiction, though otherwiſe in the caſe of the 
| haity, 13 Co. 4. 2 Kol. Abr. 310, 311. 2 Kol. Rep. 


55. Goldſ. 149. 2 Bulfer, 157, 172, 1 Leo. 59. 


Where a defect of juriſdiction in the principal mat- 


ter appears in the libel, prohibition lies after ſen- 


tence ; otherwiſe where it is only defectus triationis, 


as in the prindgal c caſe. 


_ againſt 
Draraur. 


III. Faxokerley, « on' the her fide, 4 to the 


tithes, it is plain the demand is founded on the 
cuſtom, and the recovery muſt be accordingly, the 


words of the endowment extending only to the 


tithes of corn, the offering can no otherwiſe be 


due but by cuſtom, and cannot be found on the 


endowment, - 


1733. 
733 


Read © 


againſt 


Hilary, 7 Geo. Wo: 


endowment, for there muſt have been an uſage for 
the payment of it antecedent to the endowment i It- 


ſelf, and therefore this right only triable at law ; 
| Draranry. beſides, this is not a diſpute between eccleſiaſtics 
only, the defendant below is a layman, and it is 
not ſufſicient that a queſtion ariſes in this caſe whe- 
ther the rector or vicar is entitled to the payment. 
Prohibition lies here, after ſentence as well as be- 
fore, 2 Salk, 548. Cartb. 3 > 


Mr. Denni iſon, to Prove all cuſtomary dues triable 


at common law, cited Taylor y. Scott, Paſch. 2 Gee. 
2. There the libel was by the vicar of Wakefield 


for a cuſtomary fee of ten pence for churching wo- 


men, Lutw. 1052. Salk. 334. 3 Keb. 523, 527. 


The common law courts are the proper judges of 


_ endowments, and what is granted thereby, Moor 
457 (a). 2 Ro. Abr. 335. Lit. Rep. 263. 


Lord bie Chief Fu ice. As to the of- 
fering, there is no doubt but a prohibition muſt 


go; and there is no difference between a defect of 
original juriſdiction, and a defect of power to try 


the ſuit below. Prohibition lies as well after ſen- 
tence as before ; I know no caſe to the contrary, 
but that of ſuing out of the dioceſe, and in that 
caſe there is neither defectus jurididionis nor tria- 


tionis ; the perſon ſued there has only a privilege of 


ſtaying the proceedings againſt him upon a proper 
application to the temporal courts, which is waiv- 


ed, and no advantage Can be taken thereof after 
ſentence, | 


As 


„ „. 


| (a) Blineo v. Mar ſon. 


Hilary, 7 Geo. 2. 


As to the ſtatutes which it is inſiſted gave the 
. 


ſpiritual courts a juriſdiction in trying cuſtoms up- 


on which thoſe dues are founded, that way of rea- 


ſoning will prove a modus for tithes triable there 
too, tithes being always mentioned among other 
cuſtomary dues, but that there can 0 no "FEE 


for. 


As to the point of tithes of agiſtment, &c. if a 
ſpecial inſtrument of endowment had been ſet out 


under which thoſe tithes were claimed to be due» 


and it appeared to us they were not included in 
that endowment, there could be no doubt then 


but a prohibition muſt go, becauſe as the demand 
would appear to us judicially not to be warranted 
by the endowment, it could only reſt upon the 
1 and that 1 is not triable there: | 


The caſe here is not ſo ſtrong, becauſe it is claim- 
| ed ex dotatione, generally ex antiqua conſuetudine ; now 
it is poſſible thoſe tithes might appear below to be 
due by ſome endowment or other ; but however, : 
as it is not diſcloſed by the Erbes dig below what 
the ſentence was founded on, and it might be one 
as well as the other, a prohibition ought to go, or 
other wiſe the ſpiritual courts by this general way 
of libelling may try cuſtoms triable at common 
law only, without being ſubject to any reſtraint by 
prohibition aſter ſentence i is once given. 


LEE, tice, the ſentence given in this caſe no 


objection at all to the granting a prohibition, as to 


the tithes for agiſtment, &c. I doubt whether we 


can now grant a prohibition, becauſe it does not 
| on appear 


1733. 


READ 
againſt 
DzaTaxr. 


1733 


RRAp 


againſt 


Dzarany. 


Of the cer- 
tainty requir- 
ed in a re- 
turn to a 
mandamus. 


Hilary, J Geo. 2. 


appear but that the ſentence might be warranted 


by ſome endowmen. or other, the inconvenience of 


ſuffering ſuch general allegations in libels ſeems not 
ſo great as apprehended, becauſe the party may im- 


mediately apply for a prohibition when the ſpiri- 
tual courts begin to proceed 59 him upon the 


cuſtom. , 


As to the offering, that being a thing merely 
cuſtomary, is not within their conuzance ; the ſta- 
tute cited in maintenance of the juriſdiction be- 


low impowers the ſpiritual courts to proceed and 


give ſentence, as well for cuſtomary dues as tithes ; 
but {till that is ſubje& to trials of cuſtoms accord- 
ing to the courſe of common law, and if the cuſ- 


tom is found in favour of the perſon who libels, 


then a conſultation goes, and they may give ſen- 
tence, and execute the authorities which are en 


by thoſe acts of parliament. 


Lord HARDWICKE, What was ſaid by my bro- 
ther Lee about a prohibition not going after ſen- 
tence in this caſe as to the demand for tithes, ſeems 


very material; let there therefore be a declaration, 


that this matter may come as mp the 
court ** demurrer. 


* 


"THO KiNG againſe | Maron, &c, of of Stra. ar. 


A MANDAMUS having been aaa fo reſtore 


Corbett Kynaſton, _ to the oflice of alderman, a 
return 


2 Barn. 317. 394. Ca. rer Hardw. 295. 377. z Sus. 1039. 4 Bro. P. C, 


271. 


ik 


—_ 8 abt. a. —_— W ti * 3 


Wer n 


Hilary, 7 Geo. 2. 


return was made to. it, in which, among other 
things, this. part of the charter is "fot out, which - 


requires every alderman to be reſident either by 


himſelf or his family, within the borough or ſub- 
urbs, unleſs in caſe of the plague or other conta- 
gious diſtemper; then the return ſets out that Cor- 

bett Kyngſton had not been reſident either by him- 
ſelf or his family for three years before the 2d Fe- 


bruary 1732; the mayor and a majority of alder- 


men and common council met upon corporation- 
buſineſs, and then took into conſideration this non- 


47 


1733s 
— 
The King 
againſt 
Maxon, &c. 
of SyrREwS- | 
BURY. 


reſidence of Corbett Kynaſton, and removed him 


from his office for ſuch . non. reſidence. 


Mr. Strange objected. to the return ; firſt as to 
the merits : that it is ſaid there was no plague or 
bother contagious diſtemper in the borough or ſub- 


urbs, whereas that clauſe ought to receive a larger 


conſtruction, that if there was a plague in any other 
part of the kingdom, it ſhould excuſe his non-re- 
ſidence ; that it would be an act of the greateſt 


cruelty to require his continuation there until the 


plague was got Among them, when poſſibly he 


might be ſeized with it, or find a reception in any 


_ other place very difficult. 


Secondly, it does not appear to be- a regular af. 
ſembly at which he was removed; it is ſaid only at 


a. meeting of the mayor and major part of the al- 
dermen and common council duly aſſembled. Now, 


as this was not the common and ordinary buſineſs 


of the corporation „which is directed by preſcrip- 
tion or charter to be done upon a particular day, 

a general ſummons of all the reſident members was 
neceſſary 
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| Ante, 31. 


1733. 
— 
The KING 

againſt 
Mayors, &c. 


of SüuREWS- 


Hilary, 7 Geo. 2. 


8 to make this a regular aſſembly. In the 
caſe of the King v. Strangeways & Bull, Hill. 1 Geo. 1. 
it was held the majority of a corporation cannot 
proceed on any ſuch ſpecial buſineſs unleſs there be 
a general ſummons ; the word duly in this caſe is 


not ſufficient, that is a matter of law ; the fact 


ought to have been ſpecially ſtated, that hb court 
might judge of the regularity of the meeting: in 


conviction it is not ſufficient to ſay, A. B. not be- 


1 Barnard 


192, 388, 
451. | 
2 Stra. 912. 
2 Barnard . 


Fort. 298. 


Fitzgib. 107, 
305. 


. e. 


41. 
17 Vin. 155. 


ea. I 3. 
1 Burn's 


Eccl. Law, 


324. 


ing duly qualified killed game, &c. but the facts 
by which he appears not to TE 8255 qualified mult 
be ſet out. 


Thirdly, 8 it does appear by the return 
Corbett Kynaſton was not reſident, and therefore no 
perſonal notice requiſite to be given, in order to 


defend himſelf, yet there ought to have been ſome 
public notice or other : In proceeding by way of 


attainder, the party has always time given him to 
come in ; ſo in caſes of outlawry, there are always: 
 proclatiations' : In Dr. Bentley's caſe, want of fum- 
mons held fatal upon a return to a mandamus to re- 
ſtore him to his academical degrees :—In ſerjeant 
Whitacre's caſe, Salk. 434. want of ſummons was 
indeed held to be cured by appearance, but no 
preterce that the removal would otherwiſe have 
been regular. | 

Mr. Parker on the other ſide. The return pur- 
ſues the words of the charter; that there was no 


_ plague, &c. in borough, &c. and that ſufficient : 
the word duly is a word of ſufficient allegation, is a 
matter traverſable, and muſt now be taken to be 


true. 
; No 


it was upon a matter of form only, that it did not 


5 Hilary, 7 Geo. 2. 49 

No ſummons is neceflary, it appearing Corbett 1733. 
Iynaſton was not reſident in the corporation; ſo . 

determined in ſerjeant Glide's caſe, Show. 364; and againft 


in this reſpect the * caſe 8 from rs 


thoſe cited. 4 ä 


BURY. 
I Show, 258, 


Lord Harpwicks, Chief Juſtice. There can be 364. 
no pretence that a plague in any other part of the 8 135 
kingdom would excuſe his abſence. In ſerjeant Holt. 4 
Glide's caſe, it was not pretended any public notice 435 _ 
was requiſite ; and though Holt, Chief Juſtice, dif- TY 
fered from the other three judges in that caſe, yet a 
_ ſufficiently appear he was abſent ſo as not to be en- ea 
titled to notice. As to the objection to the word 
dul), in pleading this would be ſufficient, and the 
ſpecial manner of ſummoning, &c. would come in 
evidence; and no caſe is cited to prove this wrong 
in a return: the only doubt with me is, it is ſaid 
the mayor and major part of the aldermen, &c. ; it 
ſeems to me it ſhould have been the mayor, alder- 


men, &c. for the act of a mayor and the majority The ad * 


of a corporation is the act of the whole; and it the majority 


: f 
' ſhould have been ſet out, not as it was in fact, but 2 3 * 


a to its legal . act of the 
5 c whole, and 
" thy . ſhould be 
3 and Leg concurred with the Chief Juſ- ple ie ac- 


tice in all but the laſt point, who ſeemed to think 5 04 
the return good in that likewiſe,  _ 5 
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Eaſter Term, 


Ith Geo. II. 1734. 


: The.) 15 againſt GIBSON. 


Upon a mo- Tat {etal kavicyg beth convicted of forging 


tion for Aa 
new trial in a 4 note, upon 2 motion for a new trial, it Was ob- 


criminal caſe, jected on the part of the crown, that no ſuch mo- 
the defendant 


muſt be pre- tion could be made in the abſence of the defen- 


ſent.— re than a moti 
When an dant, any more t motion in arreſt of judg. 


inſtrument ment, which ſeemed to be the opinion of the court. 


ſet out i And Lord HarDwicks the next day mentioned the 
hec verba is 


_ clearly prov- Cale of the King v. Lull, Mich. 7W. 3. which was 


2 he be forg- an information for perjury, and the Queen v. Rid- 
at is | 


110 paib, Paſch. 12 Ame 0 275 which Was an informa- 


Karrer the | | 5 tion 

verdict, . e „„ 
though the | A 
paurport of it may 0 been fated 8 differently. 2 Barnard 412, 970 a 
2 Snus. 968. S. C. | 


1 (c) This caſe is reported in 10 Mod. 152, but takes no notice 
of the rule abovementiond, and 2 Barnard. 418, ſays it was not 
thought neceſſary to bring up Gibſon, for his being in cuſtody 

Fg IS Was 


Eafter, 7 Geo. 2. 


tion for a libel, in which caſe it was determined 
there was no difference between moving in arreſt 
of judgment and for a new trial as to that purpoſe, 
and Lord HARDwW ICE directed this to be obſerved 
as a . rule for the future. 


| This file motion n being regularly made another 
day, the cafe appeared to be this: the defendant 


Was convicted of forging a note before Lord Hard. 


wick | in LOND 1 


1. 


The indiament 2 chat the defendant forg- 
ed a note, dated 3oth. June 1713, under the hand 


of Lady M. Carty; the words were, importing to 
be a writing whereby ſhe acknowledged to have 


received and borrowed of the defendant, and that 


he had laid eut and expended for goods for her uſe, to 


55 
5734. 


The Kano 


againſt 


Gisson. 


the amount of 22411. 128.; then the indictment goes 


on, the tenor of which note or writing is as fol- 


lows ; then the note is ſet out in hac verba, which 


acknowledges the receipt of money by the Lady, 


other money laid out and paid for her, and for 


1 goods before delivered for her uſe, amounting to 
the une ſum. 


e eee 


was ſufficient ; however, I canceive the doifcm practice is con- 


formable to the rule laid down above, and was obſerved in the fol- 
lowing caſes in the King's Bench in Ireland. The King v. Griffith, 


T. 28 G. 3. The Hing v. Peptland, E. 32. G. 3.; and the  Aing 
v. Rowan, H. 34. G. 3. MS. Ca. In the latter caſe the court 
committed the defendant immediately after verdict, which, though 
it met with ſome oppoſition, appears to be warranted by Strange“s 


"_ of the King v. Gibſon, for the court ſay, © Even when the 


$.verdi&t was brought in they would haye committed him, had he 
_ © Raid in court.” 


— 


Eaſter, 7 Geo. 2. 


The exception taken to the indictment was, that 


Fe King here was a repugnancy between the caſe ſet out as | 


the purport of the note, and the tenor of it; for 
the purport ſuppoſed money lent, money paid for 
the Lady's uſe, and other money paid for goods 
for her uſe to be the conſideration of the note; 
whereas it appears by the note itſelf, that part of 
the conſideration of it was the ſale of goods to her 
by the defendant, which muſt be taken for the 
meanin g of the words goods delivered. 
Lord Apwien 1 the cite bat were 
the reaſons which induced him to over: rule the ob- 
J which was likewiſe taken at the trial. 


' ir, that ho ends is 5 0 delivered” night's as 
: well be conſtrued to mean money advanced by the 
defendant to pay for goods delivered by a third 
| perſon to the lady, as goods ſold and delivered by 
the defendant himſelf to her, and by that conſtruc- 
tion money paid for goods for her uſe, and for 
goods delivered to her would mean the ſame 
thing. 
Secondly; that ſuppoſe this was to be conſidered - 
as a variance; yet as the note ſet out in hæc verba 
was clearly proved to be forged, that was ſufficient 
to warrant the verdict, there being no neceſſity 
that every thin g charged in the indictment ſhould 
be proved; but a proof of the moſt material fact, 
as there was in this caſe, was all that was neceſ- 


Thirdly, 


Eaſter, 7 Ceo. 2. 


\ Thirdly, that what is ſet out as the tenor of the 
note is the fact charged in the indictment; and 
what there is mentioned as the purport, &c. was 
matter of reference and collection of the jury, and 
5 n ere herein would not vitiate. 
The court unünbouly concurred with the chief 
Juſtice, and 1 motion 25 8 4 


Day aa. San | 


MR. ee NE} for a orobibition” to - ths 

court of admiralty to ſtay a ſuit there for mariners 
wages, upon a ſuggeſtion that the contract between 
the mariners and maſter was by writing under hand 
and ſeal, and affidavit made of the execution there. 
of by one of the ſubſcribing witneſles : upon ſhew- 
ing cauſe by Mr. Marſh, he cited 3 Lev. 60. in con- 
tradiction to the authority in Salkeld 3 1. He in- 
ſiſted, that prohibitions were intirely in the dif. 
cretion' of the court, Salk. 33.; that the ſtatute of 


* 


1734. 


— 
The King © 


againſt 


Gisson. 


The admi. 
ralty court 
have no ju- 
riſdiction 
over a ma- 
riner's con- 


tract which 
is under ſeal. 


419. | 
2 Stra. 968, 
Cun. 32. 8. 


Burr. 104 


the 2 Geo. 2. requiring all contracts between maſ. 3 Term Rep, 


ters and mariners to be in writing, it would be 


very hard if any impoſition by the maſter upon the 


mariners in prevailing upon them to ſet their ſeal, 
ſhould deprive them of that remedy which they. 
would otherwiſe anda of recovering . ere in 
the fangs office. 


Mir. De The * 3 Lev. FS only charter. 


party, which might poſſibly be between the maſter 


and owners, and then not applicable to the preſent 
caſe.” "This contract appears to have been under 


— 


267. 


54 
| 173 
Day 


proof 
SEARL. 


er, 7 Gow. 2. 


hand and feal between the malls and mariners, 
and they having accepted of him as their paymaſter 
they cannot have recourſe to the owners; as the 
ſuit below was, but the maſter only is chargeable. 
Granham v. Bennett, Mich. 2 Geo. 2, upon a motion 


for a new trial, the caſe was, the maſter of a ſhip 


Curia. 


beſpoke goods for the ſhip, and gave his note for 


the payment of the money. It was held that the 


merchants by accepting the maſter as their payer, 
had by the note given, diſabled themſelves from 


recovering againſt the owners, the 2 Geo. 2. not 


material, that requiring the contract to be in writ- 


ing make and not under hand and ſeal. 


(aa ak Chief Puſhice, I ſeems clear 
that the contract entered into between the maſter 


Tr a mariners will not deprive them of any remedy 
which they could otherwiſe have in the admiralty 
court. The 2 Ceo. 2. requires ſuch contract to be 
made and entered into between, &c. and any right 
which they had of recovering before, is ſaved by 

that act. I always thought that wherever there 
Was any contract by deed, or where there were any 
covenants other than the uſual ones, the court of 


admiralty had no juriſdiction: and in the preſent 


caſe, here were covenants for the payment of wages 


which are not uſual, as a covenant on the part of 


the mariners, that if they were not capable of per- 
forming the voyage and doing the buſineſs of the 


ſhip, they would deduct ſo much of their wages as 
two of the officers of the ſhip ſhould think reaſon- 
able; that if they carried goods of their own with- 


out the privity or conſent of the maſter, or if they 
lele their own ſhip and went aboard any of the 


FRE Is . | Hus 


| Zaſier, 7 Gee, 2. 55 


king's ſhips i in his ſetvice (a privilege exprefily al- 1734. 


lowed by the 2 Gee. 2.) that they opld forfeit — 
their Wages 3 and the contra is s alſo b deed, ; againſt 


. rg 
The other judges being of the ſame opinion, AT. | 1 
the Lok for a HO was made abſolute; | 


m— Nr 4 1 


Wamwgichr gain Bages w. „ 


A prohjbition | ſhould Where 1 
not go to the ſpiritual court of Lijchjicld to Ray 2 church vat. | 
ſuit there againſt t the now defendants church war- 3 0 
dens, to which they pleaded : an allowance of their they cannot. 
accounts by the miniſter and a great m najority of n «4 
| the pariſhiorters : and inhabitants, : and that plea | re- dinary. 
fuſed below. He inſiſted the plea did not purſue 2, 0 . 
the canon, being the 89th of thoſe in 1603, that 2 Sen 974. 
requiring i it to be before | the pariſhjoners and inha- EIS ;, 
bitants ; whereas Aa mere inhabitancy 1 in a pariſh „ 
will not give any right t to a perſon to concern him- 
ſelf i in allowance of the accounts. He inſiſted there 
were many extravagant items in the accounts, ſuch 
as qught not to be allowed in juſtice to the pariſh, 
which they were ready to verify by : affidavit, and 
that this was the only remedy they had of letting 


this aner right. 


Mr. Abney | ſhewed cauſe why 
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Mr. Strange on the other ſide, inſiſted that after 
an allowance of the accounts by the miniſter and the 
pariſhioners, the ſpiritual court had no juriſdiction, | 
however extravagant the charge might be upon the Y = 
pariſh, and cited Dr. Nan Of the office of e 
church wardens, 103. 


Mr. Den. 
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17 34. | 5 r. Denniſen 4188 the caſe of Nutkins church 
Wir Es of Hammerſmith v. Robinſon & Clarey in the 
- WRIGHT Exchequer, Michaelmas, 1 Geo. 2. and the caſe of 
B46 __ Hawton church warden of St. Alban Woodfereet v. 
6 Kendrick and others, laſt Eaſter Term in the fame 
court where 1 it had been ſo determined, and Lutw. 

1028. 15 | 


26a HAAR DwICk E, Chief Juſtice.— The juriſdic- 
tion of the ordinary extends no farther than to 
compel the church wardens to come to an account 
before the miniſter and pariſhioners, for he cannot 
himſelf take the account, or enter into any en- 
quiry into the reaſonableneſs or the extravagance of 
the charge, if the parties intereſted acquieſce in it; 
and it would be a very abſurd thing to ſuffer that 
court to proceed, when the ſentence againſt the 
church wardens can only be quod computent, and that 
has been done already; and ſhould it go again be- 
fore the pariſhioners, the accounts might be al- 
lowed i in the ſame manner, and the ſuit 3 of 
no conſequence 3 at all, 


I 


4 
Pariſhioners The words pariſhioners aud inlilibaghs muſt be 


and inhabi- conſtrued conjunctively to mean only ſuch inhabi- 


rs tants as were pariſhioners. 


tants as are : | 
_ pariſhioners. Rule made abſolute. | 


 Hargis 


„„ © 57 


T 


er 777 Harris Fw tam againſt RepLY. | Harrs 
0 ned: Fe 2 Cans 1 ui tam 
againſt | 
RELx. 
wrcur aht ino#hd to ſtay proceedings i in Tn cone ac- 
an action grounded on the 15 Car. 2. againſt a tions upon 
] ff d h ſtatutes ſub- | 
butcher for ſelling living cattle ; no affidavit having ſe equent to i 
been made previous to the on brought, that the 21 Jac. 1. "ll 
off d b bef h affidavit that 
Onence Was committe wit in A N E ore tne the cauſe of 
time of bringing the action, and in the county ation ac- 


Where the action was e as it is required by 3 


the 21 Fac. 1. 4. 1 neceſſary. 

. Rule to  thew cauſe, | 2 Ros. 

| 8. C. 

on the diy 6 of ewig cauſe; Mr. Kettleby aid, / — 0 
this being an offence created ſubſequent to the 21 Rep. 274. 
Jac. 1. the method of proceeding for recovering the 
penalty is not controuled by that act, and fo it has 
been ſolemnly ſettled in Salk. 372. the King v. Gaul, 
and 373. Hick's caſe; that the ſtatute of Jac. 1. is 


repealed pro tanto, chat is, as to offences created ſince 
1 : 


Wriebt, Serjeant, on the city? ſide: That the 
ſtatute of Jac. 1. diſables informers from ſuing for 
a penalty in any of his majeſty's courts at Ng. | 
minſter, unleſs the offence is committed in that coun- 
ty, but before Juſtices of aſſize, &c.—Then comes 
another clauſe requiring the affidavit to be made. 
Now the ſtatute of Car. 2. upon which this action 
is grounded, impowering the informer to ſue for 
the penalty in any of his majeſty's courts of record, 
repeals that ſtatute 21 Fac. 1. by which they were 
reſtrained from ſuing in the courts of Weſtminſter ; 


but 


J 4 5 ; 


1734. but that other clauſe relating to the affidavit ſands 

— uͤnrepealed, and muſt flill be complied with in all 

bs * popular actions, though for offences ſubſequent to 

again} that ſtatute, 21 Fac. and that muſt be taken to be 

— the meaning of what is ſaid in Salk. © repealed, 
e pro tanto,” that is, repealed as to the locality of Th 
fuch actions, but not as to the method of pre ] 
ceeding. 
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Lord Harnwicks, Chief Fuſtice. That . in 
the 21 Jac. 1. with regard to the affidavit, &c. can- 
not now be conſtrued to extend to actions brought 


for penalties inflicted by ſucceeding ſtatutes, the 
words being on the ſaid penal ſtatute which confines 


the clauſe to the offences created by acts of parlia- 
ment then 1 in being, and not by ſuch 45 have been 


FIR wh OY a 


The meaning af 22 SPS repealed 6 pro tanto,” 

, mentioned i in Salk. muſt be, that with reſpect to of- 
fences created by ſubſequent acts, the 21 Jac. 1. 
cannot take place, but is pro tanto repealed ; and 
that conſtruction is agreeable to the ſecond reſolu- : 


tion in ond, 20 


2A fs 


a . was 22 


The 


denz G 
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The KING againſt RAaixsro RD, and others. 


It is ſufficient evidence of a privat te act of parlia- 
ment having been paſſed if . by the king's 
printer. 


It was held clearly that the words in the clauſe 
of 2 temporary act, For ever hereafter, made 
the proviſion in that clauſe perpetual, though in 
| general it was a temporary act only, and Lord 
HarDwIcKE ſaid that was no unuſual thing. | 


An 1 in the nature of a quo warrants, 
| will not lie againſt a juſtice of peace for acting with- 
in a particular franchiſe within the county of which 
he is juſtice; for the juſtices are conſtituted to act 
as well within liberties as without, and the exerciſe 
af that authority within A particular franchiſe is not 
any uſurpation on the crown, for which an infor- 
mation would lie, but the remedy 1s by action, 


q 22 


Raiveronn. | 


Eviduite of 
a private act 
of parlia- 


ment. 


A elauſe in a 


temporary 
act made 


perpetual by 


the words 
« for ever 


_ © hereafter? 


Infarniation . 


quo warranto 


will not lie 


againſt a juſ- 


tice of peace 


for acting 
within a 
franchiſe in 
the county _ 
of which he 
is juſtice. 


which will certainly lie though no. particular MA. 


mage is ſuſtained, The caſe of a ſheriff acting with- 
in a particular place or franchiſe is of the ſame na- 
ture with this, by Lord HARDWICKE, Chief Juſtice. 
But if juſtices of the county take upon them to act 
as juſtices of a borough within the county by that 
name, and by the name of the juſtices of the coun- 
ty at large, there an information will lie, and they 
may be ouſted by judgment of that franchiſe ſo 
uſurped, without affecting their authority as juſtices 


of the county, which cannot be done in the other 


caſe, 


60 55 Eaſter, 7 Geo. 2. 


1734. caſe, the only authority claimed and exbreiſha by 
1 | them being as N of = county at 1 _ | 


_ againſt | | | 
_ BurLEy, 1 e . | e 9 5 0 


Harris agaigſt BukLyy. 9 


Afer the Mr. Benny moved for leave to take out execu- 
8 tion on a judgment in the palace court, removed 
court affrm- hither by writ of error, and the judgment affirmed 


3 R. thereon, and ſince that a writ of error coram vobis a 


error coram brought, and cited Hern v. Buſpell, 9995 6 Geo. + 

vobir will (e, where the fame was done. | 
not lie. 

2 Barnard. 


a. Mr. Strange on the other fide. The plaintiff 3 in 
TIS mw” error cannot aſſign matter of law and of fact too 
for error, and they ought not to be precluded from 


; ak e of either ſome * or ber. 


— ——— - - 7 < 
- EIT n * * « bes r 23 — — 
be %y — 7 — 1 EOS. — 3 Wb i > rn . 
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The caſe of Thompſon v. Hum, Posch. 4 POR 2 4s 
] the ſame with the preſent ; there judgment in a/- 
Wo ST, _ the palace court was affirmed on error 
3 ET, brought in this court, a writ of error coram wobis 

" 5 afterwards and motion made to ſtay the proceed - 
i ings on an affidavit that coverture, the fact now 
=. aaſlſigned for error, was given in evidence at the 
1 . trial, and yet a verdict for the plaintiff, and a rule 
1 bobbtained to ſthew cauſe, but that rue 1 : 
= ea 


A 1 The caſe of Hern and Boe 18 9270 aitinguiſh- 
1 5 able from this caſe; ; for there the coverture was 
I pleaded below, and the court would not ſuffer the 
FETTE 


(0 2 Kely 105. 2 Barnard 253, 260, 262. 


Eaſter, 7 c. 2. 


ſame fact to be aſſigned for error: for if there 
ſhould be a verdi& for the plaintiff in error, that 
contradiction would appear upon the record, where- 
as in the preſent caſe the general iſſue a non afſump- 
"MM f Was IG" 


Mir. Parker on the . ſide. There can be no 


queſtion but that upon the firſt writ of error, either 


error in fact or in law might have been aſſigned, 


and therefore the plaintiff in error not prejudiced: 
It has been often determined that after a judgment 


affirmed in the Exchequer Chamber upon error 


there brought, and the record remitted to this 
court, no writ of error coram vobis in B. R. after- 
wards. 1 Ventr. 207. 2 Leo. 38. 3 Keb. 28, 29. 
and he cited the caſe of Lambden v. Prettyjobn, Hill. 
12 Geo. 1. when upon ſuch a writ of error brought 
| after an affirmance in the Exchequer Chamber, and 


the infancy of one of the defendants in the action 
aſſigned for error, it was FROKE no bad writ of e error 
would lie. | 


a anden Chief Juſtice. The plaintiff 


in error may certainly either aſſign matter in fact 


61 


1734. 


"Harris 


againſt 
 BuRLEY. 


or law for error, but not both; but I do not ſee 


why that may not as properly be done as to ſuffer 


two different writs of error to lie: a writ of error 


coram vobis lies, when the firſt is abated by death, 


and ſo the party deprived of aſſigning any error in 
fact, to remedy which a writ of error coram vobis 


lies, and not where there has been a judgment of 


alfirmance. | 


At 


- \ " o — 
E 4 h _ 
, ag + 
p 2 n I = — * * m = 
Pa a ; 2 — £ S — a 2 
5 > Es 2 . 5 <a — — — — = 2 ; — 
— <a, —_—— —— — - ane - » — — — — 1 Sage — — on 2 — . +. 
on hole — 2 = „„ A Dogs noone — : 
PN 2 — EY ind" 7 "Xt 72 * 3 . „5 4 — — * 
— I SEES — — 7 * — „ <> © Ie — 
—— jc — — ms a ES ; — 
\ , — — - - — — — . 


1 2 — — we — "_ "==" — — ey - - = 
F ↄ ̃ᷣ ᷣ ͤ⁵¼Kũ¹lniin]e! !!! CITES 2 _— — . ES 2 
tn _— —— — * rr Le I 2 ph Hg oo Pts — > 
r : EIT I = tou BE Inns — A Z 

— * > yore 22 — —.— - — —— > _ K — — x b 2 
2 2 2 * Wl . : — 0 — — * 3 — — — 8 — - 

— —— —_— a — —— —— ——— = PIES 
- —— _ = = 


3 
nts 26 
I one roo od —— — 
8 — WIRED ES ny 
* 2 * — — * - © _ — — 


K 
* ER EET 


2 3 
7 e 
A. — 


-- = — — 3 — — — = - — — — - 
— — — - * C by — — 2 9 ba — — ** — 
2 — 7 . w - WG as Xa; £ 9 gt 4 er 2 — — , ed. 1 * — 2 » — 8 — — 7 —_— Y * 
Pp CEO. rn ng — r r r. CON FP RL Sr eee 3 8 KEI 
I ee Et ns _ 7a yo 9 „ r Wen en VA en 7 A as Penne I 
8 — L EE F G ; TR” — \ «, e 9 — os EE rr 


— 
vY 3 


— * * 4 ms — — 2 rr — 
E : N WEE tn — 
— 2 2 r 
N r 
— — . . ISL 
— * _ 
- I» — 
3 CRT 


62 


Harris 


Burk r. 
N [] 


Eaſter, 7 ns 
At another day Lord HanDwieEE delivered the 
opinion of the court in this manner: as to the « 
of Thompſon v. Hunt, we can no otherwiſe judge of 
that than as it appears upon the rules which were 


made in the cauſe. The rule was to ſhew cauſe 


why the aſſignment of errors ſhould not be ſet 


aſide, but no rule to eee the nn. on the 


writ of error, 


There 1 one e e . in favour of this 


":M minen 


14 art Pn”. 


The authorities 5 in the wok go upon this &is 


tinction, That when the record below is not well 


removed, as by a variance between the writ of 


error and the judgment below, &c. there the party 


muſt bring a new writ of error; but where the re- 


the King's Bench in Ireland of a judgment obtained 


cord is well removed, and the writ of error is 
_ abated by the death of the parties, or the plaintiff 


in error is nonſuit, there a writ of error coram vabis 


lies, but never after a judgment of affixmance. 


There is but one old authority which I can find 
to the contrary, and that is in 1 Ro. Abr. 754- 
Plac. 15. and the caſe is manifeſtly ill reported : 
the book ſays, that after a judgment of reverſal in 


in the C. B. and that judgment of reverſal in Ve- 


) Winchurch v. Belwood, Lil. Ent. 278. S. C. - There appears 
alſo to be a conſiderable difference between theſe two books as to 


the time in which the caſe was determined; Lilly dates it Hi. 3 & 


4 Jac. Re ec * 


opinion, and that is in Salt. 337. (V, but that 
caſe as it appears by * roll, >; and by Mex: s Entries, 


r r 


— 


J 


Eafter, 7 Gro. 2. 


land reverſed in the King's Bench in England, and 
that the judgment given in C. B. in Ireland ſhall 
| ſtand, That a writ of error coram wobis may after- 
wards be brought in the King' s Bench in Ireland of 


againſt 
BurLty. 


the judgment obtained in the Common Bench T 


there. Mr. D' Anvers ſuppoſes the writ of error 
coram vobis ſhould be ſaid to be brought in the B. R. 


in England, and he is certainly right; but Mill that 


will not do. This ſame ciſe is alſo reported in 


7 clo, 11 7- (2), and by that it appears the firſt wcit 


of error in the King's Bench in Ireland was diſcon- 


tinued, and that was the reaſon a writ of error 
coram vobis lay in B. R. in England: becauſe in the 
B. R. in Ireland there was no judgment of affirm- 
ance or . of the firſt mane there. 


N. B. Mr. Strange aid, che preſent caſe was ac 


tinguiſhable from any cited, becauſe the writ of 


error was brought by the feme only, and the writ | 
of error coram vobis by the baron and feme, and 
therefore this was the firſt opportunity the baron 


had of aſſigning this matter for error; but ſaid by 


Lord HARDWICKE, that made no dilidiedibe, 


_ Agteed that writs of erer chu vobis are not 


within the ſtatute, which requires bail on writs of 


\ 


Raule made abſolute, 


) Se. John v. Commyn. 


Dogs 


Writs of 


error coram 
vobis, not 
Within the 


ſtatutes re- 


quiring bail 
in error. 
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PF 3 V 
A regular DECLARATION in <jeAment was delivered the 
ns ang e. 3d January, and judgment ſigned for want of de- 
aſide to have fendants appearance on the 16th February; the land- 


the merits lord had notice of the judgment : On the 28th Mr, 


d. 
* 975. Juſtice Lex was applied to, That upon payment of 


2 Barnard the coſts the judgment might be ſet aſide, and the 
2 Fn | defendant let in to try the merits at the next aſſizes, . 

which were the 6th of March in Eſſex. Mr. LEE 

made an order to that purpoſe which was s not com- 


* with. 


Upon ſhewing cauſe by the plaintiff why judg- 
ment ſhould not be ſet aſide, it was admitted to be 
the practice of the court in all caſes except eject- 
ment, that where a judgment had been obtained, 
though ſtrictly regular, yet if there could be a 
trial had without any prejudice to the plaintiff, as 
' where no loſs of time, &c. the court would ſet 
aſide the judgment, and order the merit to be 
tried ; but that in ejectment the poſſeſſion is only 
changed, and the party is at liberty to bring A new 
eee whenever he pleaſed. | 


Mr. Strange, contra. Though the court of Com- 
mon Pleas always exerciſed the power of ſetting 
aſide judgments in the circumſtances of this caſe; 
yet this court could not formerly do it without 
conſent on both ſides. But in the caſe of the King 
v. Glaſs, Hill, 2 Geo. 2. this court came into the 
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ſame practice with the other court, and that has 1734. 
| 


been purſued ever ſince here. . 
againſt | 
| Formerly likewiſe it was an anſwer to a motion PazsE.. ; 
E for a new trial to ſay it was in ejectment, which . 
4 was not concluſive ; but of late no regard 1 is had to | 
| that anſwer, | 
t The 1 of poſſeſſion is a thing of very 
e great conſequence; it being often difficult for a | 
©. perſon though really intitled to an eſtate to make | 
4 out his right, and ſo may fail, whereas he would && | 
* be under no ſuch hardſhip if he were defendant, as 2 
the plaintiff in ejectment mult recover by the 
FINS of his own —_ | | 
4 The court clearly of that opinion upon confer- 
* ence with the judges of the Court of Common 
| Pleas ; and faid there was no diſtinction made in | 
, the court between ejectments and other actions. I 
. Ei Ez | Rule made abſolute. 
'y 
| GAaMAGE againſt WATKINS. 1 
S VII of error brought here of a judgment in Defendunt | 
an action for three guineas in C. B. the judgment not held to 
Ng : f J. d bt d ſt d cri b h ſpecial bail 
; for 14l. debt and coſts, and upon action brought in an ation | 
againſt the plaintiff 1 in error on that judgment, he upon a judg. 
ut | held f al b © ment, where 
ing | Was 4 a P ecia wy 7 the original 
he | action did 
— And Mr. D zan moved that the plaintiff in er n 
error might be admitted to imparl to the action 2 Stra. 975. 
F pendin g 2 Barnard 


— — 434. 8. C. 


. 5 2. 
44 
1 24 
Oy 77 
us 
= . 
1 4 
1 
4 þ is 
1 
Ind, 
o * 
tft 
6 LY | 
\ „ 
„ U N 
1 
BE 
—_ 
* . 2 
*% 
+ „ 7 
1262308 
- of 7 . . 
. 's 
+4 $24: 
1 1 
2 
2 2 
*\ 
F 8; 
* ; 
7 5 5 
i nt 
a . 
5 1 
5 4 LEE 
g 3 - 
wes: 
at + * 
þ 1 1 
 , CORY 
1 oo 
0 8 5 
. 
1 
3 
h 
+8 1 
' 
KG 
{ 
N 4 5 
N. * 
Ie 
£140 
l . 
„ 
8 2 
. BY : 
= 9 
£448 
F UT: 
r 
WRT 
_ +3808 
* þ + * - 
1 
*:B 
n 
1 
„ 
$28 
f "x 
i Y . 
1 
"IP: 
WIE... 
WH al; 
N o 1 
1-45 
1 * 
. 
17 
. 
3 
, F3-0 5 x 
1 * 
1 
12 
wh 
1 
. 
"= 5 
. 
471 
4888 
2108 
* Tre $ 
( 
44 
Wt 
e 
No. 1% 
4 ; 
T4365 
* 5K 
HA 
NN 
$1.79 
* 3d 
i £0 
bY: 
* * 4 
5X8 & 
” Be 4123 
- 
o . A ' 
5H 
8. > 
%s 
1 * y 
ein“ 
1 
"5 
Mm 
- FS; 3 18 
1 {23 
1 
0 . 
. 
35 . 
* 72 
1 
: . 
I. 
727 8 
1 r 
HTS | 
. 
Nen 
799 
+198 
14 
14 
, 5 : 
* 14 
B 
Ws 
„ 
* þ % ._ 
$55." & 
8 
1 
1 8 
. 
" . "IK 
19 
* 
"2.5 2&8 
1 $$$ 
8 
1 
I; N 8 
135 4 
4 3B 
„ 
1 
13 * 
1 8- BY 
Ain 
* 4 
LES N 1 
465 338 
:k 5. 
' 1 ” 
7. "I 
vo a 7 
> - v8 
33 I 8 
. 75 
. 
4 Wh 
2% 
. 
r 
1 
ER | 
 * 
8 
7 i 
* 1 
. 
11 
9 
7 7 
py 
N 
N 
« "Þ 
1 £H 
„ 
of 
9 "TY 
LF 
2 bs . SY 
. 
415 7. 
18 » 
P1328 
54. 
* \ — 
1 5 
1 
vil 74 s . 
"4; 2. 
3 
. 
338 
WES 
+» ivy 
1 
4 mn 
n 
. 
1 
2. 
, "hp 
* 
* 22. 
14 
7 
. 
* 
3 
3 9 
„ 
. 
2 
x * 
; 3 
, "= 
199 
7 0 
WH 
. 
' +4 183 
1 * 
i 


4 
* 
D 
1 
+ 18 
434 
1 
15 1 x 
"ſe" 
ad 72 
I 
F 
me! 
+0 , 
"I Gli! 
ol 
x! ey 
in; 
[ * 
i! 
x 


r e 
nn — * 3 * 
ef x 


66 


1734; 
(— ——— 


Gamacet 


againſt 


Warkins. 


1 Barnard. 


22. 


Eaſter, 7 Geo. 2. 


pending the writ of error, and might be diſcharged 


on common bail. 


Mr. 8 e contra cited Chambers v. Robinſon, 
Mich. 1 Geo. 2. where it was determined that ſpe- 
cial bail might be required in the firſt ation of 
debt brought on the judgment, though not in "by 
ſubſequent action brought thereon, 


Mr. Denniſon. In that caſe no writ of error 


brought, and until that is determined, it does not 
appear that any debt 1s due. 


Lord HARD ICE E, Chief Fuſtice. It is pretty : 
extraordinary that the pendency of a writ of error 
ſhould not be a good bar to an action brought on 


the judgment, as it is a ſuperſedeas to an execu- 


tion. But however, in tenderneſs to the plaintiff 
in error, we never compel him to plead, but give 
him leave to imparle, and there can be no pretence 


to hold the party to bail while the writ of error is 


— 


depending. 


PROBVN, Juſtice. It is a conſtant rule, that no 


bail is required in a debt on a judgment where it 
could not be required in the original action, which 


appears here to have been but for three guineas, 
though the demand is now ſwelled up to 14l.; 

which was agreed to by the Chief Fuſtice, who ſaid, 
at that rate bail will be given for coſts, which ought 


not to be 09. 


Caxxv 


(3) Bur i in the caſe of "AIP v. Pottle, 4 Turn Rep. 570. after 
a conkderation of ſeveral authorities, and a conference with the 
FE A * 
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. | Carty 
CAREY againſt HINTON. againſt 
Hix rox. 


ITRESPAS8 quare clauſum fregit, &c. the FIG An informal 


dant pleads that the locus in quo, &c. was his own iſſue is cured” 4 
by verdict. ; 
proper land; the plaintiff replies that it is his eſtate 2 Stra 973. | 


of — and his proper lands, and traverſes , 342 145 
arnard. 


that they were the proper lands of the defendant, 436, 449. 


and ifſue joined thereon, and verdict for the plain. 8. C. | 
tiff, DO Re eo | | | 


} 


Mr. Kettleby moved for a repleader, this being an 
immaterial iſſue, the words proper land” not im- | 
_ plying any poſſeſſion in the plaintiff, without which, | 
this action being a poſſeſſory one, cannot be main- 
tained, and they will as properly ſignify a reverſion 
or remainder i in fee, 


Mr. Denn Jun, this i is an informal iſſue dad; and 
not an immaterial one, and fo cured by verdict, 
5 Co. Nicholl's caſe, 2 Bulſir. 41. Moore 464. 1 Sid. 
289. 
N. B. The meaning of the plea Iiberum tene- 
mentum is, that the defendant is ſeized 
in fee and has a right to enter, and the 
| poſſeſſion of the nach is admitted by ſuch 
5 plea, 


F 2 | by Mr. Strange 


judges of the Common Pleas, a contrary rule was adopted; and it 
is now ſettled, that a defendant may be held to ſpecial bail in an 
action on a judgment for 1ol. for damages and 69%, though the 
original debt alone were under 10l. 
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1734. 


CA REY 
againſt 
HinToN. 


dict. 


* T: Geo, * 


Mr. Strange at another day. This defect, if any, 
is cured by verdict, 5 Co. 43. Salk. 36 5. Telv. 227. ; 
and the caſe of Yateman v. Muſton, Trin. 1. Geo. 1. 
In treſpaſs the defendant pleads that A. was ſeized 
and demiſed to him, and then preſcribes for a 
way ; upon a motion in arreſt of judgment, after 


verdict, it was objected that the word ſeiſitus might 


as well mean an eſtate for life as in fee, and if it 
be conſtrued for life only it will be bad, as a pre- 
ſcription cannot be annexed to ſuch an eſtate ; but 
this defect held aided by verdict : he cited alſo 
1 Cry, 87. 2 Cro. 679. 2 Saund. 317. Hob. 126. | 


Lord nl Chief uflce The ati 


is, whether this be an immaterial iſſue, or only an 


informal one; if immaterial, though the fault lie 


in the defendant's plea, yet the court cannot give 
judgment but there muſt be a repleader ; but here, 
ſeems only to be a defect in form; the defendant 


here pleads they are his proper lands, by which he 
claims ſome kind of property in them or other: 


the plaintiff replies, and ſays they are his eſtate of 
inheritance, and his proper lands, and not the pro- 


per lands of the defendant ; and it being found by 
verdict that they are not the proper lands of the 


defendant, his plea is falſified, and it appears now 


he has not any property whatever in him; and 
therefore the ſubſtance and merits of the caſe ſeem 
to have been in fue, and determined by the ver- 


3 


3 and PROBVN, Juſtices, of the ſame. opi- 
nion, but LEE, Juſtice, ſeemed to think it a de- 


fect not cured by verdict; for though it does now 


appear 


Eaſter, 7 Geo. 2. 


appear the defendant had no property in the land, 
yet it does not appear the plaintiff had ſuch an im- 
mediate intereſt in the eſtate under which he could 
maintain an action for treſpaſs. 


At another day Lord HaRDwICk r gave the re. 
ſolution of the court. The verdict finds that the 
cloſe, &c. is, and at the time of, &c. was the eſtate 
of inheritance and proper lands of the plaintiff, and 


not the proper lands of defendant. We are all of 


opinion that this defect is aided by the verdict, 


though it would be fatal on demurrer ; perhaps it 


might not have been ſufficient to find that theſe 


were the proper lands of the plaintiff ; but the ver- 


dict goes further, and linds that they were the 
eſtate of inheritance of the plaintiff, which, in con- 


ſtruction, is the ſame thing as if the party had al- 
leged he was ſeiſed in fee or in tail. The words 
 liberum tenementum do not by their natural force ex- 

| preſs a freehold in poſſeſſion, but they have obtain- 


ed that meaning by conſtruction, becauſe a prece- 
dent intereſt ſhall not be intended ; and the fame 
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CARE T 
againfl 
INTON, 


rule holds in conſtruing the words © eſtate of inhe- 


* ritance.” The caſe of Tateman v. Buſton is a very 
ſtrong one to ſupport this verdict, and in that caſe 


1 Pentr. 123. was cited, by which it appears that 


the court will intend in favour of verdias ; but to 


make this bad, there muſt be an intendment of a 


prior intereſt in ſome other perſon, in order to 
deſtroy this verdict, 


Rule diſcharged. 


_ Devenisn 


„„ LTaſter, 7 Geo. 2. 


S - f 4 
173 


Pa” DevenisH againſt MERETINS. : 
MxRETINS. 1 | De 

Plaintiff di- TRESPASS for taking away a gun from the 
contnuws plaintifl. The r diſcontinues by leave of 


an action of 
treſpaſs the court. 


againſt p | FC, 

Te oe in Baines, ſerjeant, moved for the direQion of the 
-_ done in court to the maſter to tax double coſts, according 
err pr; bis to 7 Fac. 1, 5. upon producing an affidavit that the 


22 order - action was brought againſt the defendant for what 
| 2 * he did in execution of his office as Juſtice of peace, 


2 Barnard. under the 5th Anne. 
+0 5 | 
449. VVV 5 
2 Stra. 974. Lo Juſtice, cited the caſe of Catheral v. Cooper, 


8 E. where in a caſe of a like nature, a ſuggeſtion of 
the like-matter was entered upon the roll as a foun- 
dation to entitle the party to double colts, 


' 


Mr. Hayward, for the plaintiff, inſiſting that the 
fact! in the affidavit was otherwiſe, a rule was grant- 
ed to ſhew cauſe why ſuch ſuggeſtion ſhould not 

be entered, that the party m_ have an opportu- 
my of controverting the fact: 


Ls In this term Cond Haabwiekz gave the reſolu- 
tion of the court. 
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There are two queſtions: the ſirſt if the defen- . 
dant be intitled to double coſts, under the ſtat. | 
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Eaſter, 7 Geo. 2 


The ſecond what i is the Proper method of award. 
ing them? 


As to the firſt, though it has been inſiſted upon 
that there ought to be a previous conviction of the 
offender before the juſtice can juſtify the taking 


away the gun from him, that ſeems not neceſſary 
under this act of the 5th Anne; the ſame authority 


by the ſame clauſe being given to lords of manors, 
who cannot as ſuch convict. It appears plainly by 


affidavits that this action was brought againſt the 


defendant for what he did in the execution of his 


office as a juſtice of peace, 


As to the ſecond queſtion, 1 no | ſuggeſtion upon 


the roll i is neceſſary or proper in this caſe; all the 


caſes cited where ſuch a ſuggeſtion has been enter- 


ed, are either after verdict, and no certificate by 
the judge of niſi prius, or after nonſuit. in both 
theſe caſes a ſuggeſtion is very proper, becauſe there 


a judgment is given for the defendant, which is a 
proper foundation for entering a ſuggeſtion after- 


wards; but in the caſe of a diſcontinuance, no 


judgment at all is given; but both parties are out 


diſcontinue (i). 


of the court, and no coſts at all can be given in the 
common caſe of diſcontinuance: Indeed when diſ- 


71 


1734. 
1 
Devenisn 
againſt 

ERETINS. 


Upon a dif- 
continuance, 
both parties 
are out of 


court. 


continuance is with leave of the court, we always 


do it upon payment of coſts, but the party has his 
remedy for them on the rule only; the ſame man- 


ner of remedy muſt be for double coſts, and upon 
payment of them, the plaintiff to be at liberty to 


LUMLEY 


(i) Where there has been's wil, and it Jens not appear on the 
record in what capacity the deſendant acted, in caſe of a verdict for 
. | | him, 


72 
1734. 
ED 


Lunz 
againſt - 


PRIMER. 


A. parol ace 
ceptance is 

ſufficient to 
charge the 
acceptor. _ 
Ca. Temp. 

Hardw. 74. 


2 Stra. 1000. 


1 
Stra. 648. 
3 Bac. Abr. 
"Ds 


3 Bur. 1663. 
Dong. 247, - 


296. 

4 Com. Dig. 
241. 

4 Vin. Abr. 
250. pl. 12. 
12 Mod. 
. 
7 Mod. 87. 
Mol. 280. 
Cowp. 571. 
I Atk. 612. 
2 Will. g. 


1 Term Rep. 


269. 

1 Term 
Rep. 182. 
E pin. N.P. 


LUMLEY againſt PALMER. 


ACTION againſt an acceptor of a bill of ex- 


change, tried before Lord HARD ICR E this term; 


upon the evidence it appeared to be a verbal accept- 
ance only, which Lord HARDwIC EE thought ſuf- 
ficient. The ſtat. 3 & 4 Anne c. 9. $ 5. he ſaid 
made an acceptance in writing neceſſary only for 
the purpoſe of charging the drawer on proteſt with 


damages and intereſt, and not to bar the party from 
charging the acceptor; and by no other conſtruc- 


tion could the gth ſection of the act be reconciled. 
Verdict for the plaintiff, with liberty given to the 


defendant to move the court. 


Darnell, eke, moved for a new trial, and 
cited the caſe of Rea v. Maggot, in the ſittings af- 


ter Iaſt term in C. B. where his client was nonſuit, 
for this objection :—it was agreed that Lord RAv- 


MOND always ruled it in the fame manner Lord 
HARDWICKE did this. 


Lord HarDwicke ſaid it was much to be wiſh- 
ed the courts of Weſtminſter Hall were more uni- 
form in their reſolutions ; eſpecially in caſes which 
occur ſo often, and which are of ſuch univerſal 


concern, and adjourned the determination of it 


until he had conferred with Chief Juſtice ExRxE. 


ny. 


N. B. The 


him, the judge who tried the cauſe ſhould certify that he was act- 


ing in the execution of his duty. Vid. Crindy v. 2 
Doug. 307. Cin notis. | 


Taſter, 7 Geo. 2. . 73 
N. B. The caſe of Eyſtine v. Murray, Mich. 2 Geo. | 1734. 
| . 


2. was cited, which was an action againſt an ac- 


ceptor of a bill of exchange. Demurrer to the de- few 0 
claration, becauſe the acceptance was not laid to Pains, 
be in writing, and the objection over- ruld. 2 Stra. 817. 
writing, and the On over ruled 2 
1542. 


Lord Han Dwickk faid he thought that caſe no 
authority one way or other in this caſe ; for though 
an acceptance in writing ſhould be neceſſary, yet 
it need not appear on the declaration, but it would 
be ſufficient to give it in evidence, which conſtruc- 
tion has prevailed on the ſtatute of frauds in regard 
to things required to be in writing. 


Adjourned (b). 


The KinG againſt The Bishop of LITCHFIELD. | 


' MANDAMUS granted to the biſhop of Litchfield A manda- 


to licenſe one Ruſhworth, who had been elected by "3 1 0 


the inhabitants of the city of Coventry uſher of a cenſe a 


{chool-maſ- 
free grammar ſchool there founded in the 301 of 55 


ö voy 8. oy” Mr. 8 Hales. | 8 | 5 that a caveat 


had been en- 
tered, with 
e an- 


nexed, nd that he was . to enquire into the truth of them, is good, by 
way of temporary een. 2 Stra. 1023. 2 Barnard. 365. 428. 8. 8. 


(Z) There is no further account of the (caſe in this collection, 
but the judgment of the court appears in 2 Stra. 1000. and Ca. 
Temp. Hardw. 74.— In 1 Ai. 612. Lord Hardwicke cites this 
caſe of Lumley v. Palmer as having been determined after a con- 
ference with the judges of the Comman Pleas. TI” 


| 74 15 Zaſter, 7 Geo. 2. 


1734. To this mandamus the biſhop returned, that by ne 
A the ancient canon law the power of licenſing ſchool- he 
hv" maſters belonged to the ordinary; then the canons iſ W 
The Bisnor of 4603 are ſet out, the 77th of which requires ſuch ed 
We a licenſe to be had, and that Ryſhworth is a perſon in te 
holy orders; that a great many perſons who are 
electors were diffatisfied with his election; that ap- 
plications had been made to the biſhop by way of 
petition, and affidavits to ſuſpend the granting him 
a licenſe until the next viſitation, when they would 
make it appear he was a perſon of a very ſcandalous 
and profligate life, and very unfit for the education 
of children; that at the viſitation a caveat was re- 
gularly entered againſt granting ſuch licenſe ; that 
Ruſhworth appeared thereon, and the articles of 
8 complaint were exhibited againſt him, which in 
| the return the biſhop ſets out in hæc verba. Then 
the biſhop ſays, he has not refuſed to grant him a 
licenſe, but has only ſuſpended the granting of it, 
until he has received ſatisfaction whether he is a 
perion rome to be licenſed or not. 5 
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Birch, Gerjeant; againſt the return. The allega- 
tion that by the canon law the ordinary has a power 
to compel ſchoolmaſters to take a licenſe as a quali- 
fication to teach ſchool, muſt be proved on the 
other ſide. It does not appear what the nature of 
the affidavits is, nor that they were ſworn before a 
perſon properly authoriſed to adminiſter an oath, 
as is neceſſary, Latch. 39, 133. The ſtricteſt cer- 
tainty is required in returns, Salk. 432. It does 
not appear that Ryſhworth was ſummoned to anſwer | 
the charge before the licenſe was refuſed, which is 1 

'neceflary | 


3 


Taler 7 Ge. 2. 


e! in all caſes; The Xing v. Dr. Bentley (I); 
held there could be no ſuſpenſion or degradation 


without a previous ſummons ; the articles exhibit- 


ed againſt him are not material, there being no ſen- 


tence therein. 


Mr. Pardir on the other de. - Mandamus lies not 
for ſuch an office as this, Style 457. (m), 1 Sid. 
40. (n), 1 Keb. 5. In the caſe of Vincent v. The 


75 
1734. 
The King 
againſt, 
The Bis gor 


of Lircn- 


Biſhop of London, Trinity 13 Geo, 1. in the Exche- 
quer, that of Fulton v. Reynolds, Mich. W. 3. Was 
cited, where it was determined that upon the or- 


dinary's refuſal to licenſe a lecturer, a mandamus 


lies not, but the er is by * 


"th 3 then FN authorities bh the canon 


law in proof of the ordinary's power of licenſing, 


and 23 Elia. 1. 6. 1 Jac. 4. § 9. 13 & 14 Car. 2. 


4. as ſo many parliamentary recognitions of that 
right, 2 Leu. 222. The ordinary may nn for 
teaching without licenſe, Py 


The 3 of the return with reſpect to the 
affidavits not material; for it appears that this mat- 


Corry v. 
Pepper. 


ter is depending in a proper court, and until it is 


determined no mandamus lies, 5 Mod. 374. Sir 


Rich. Raines's caſe (o), mandamus lies not to com- 5 


pel the granting probate of a will, while it is in a 


controverſy below, Farr. 143. Mandamus refuſed 
to 


0 2 Sire, 912. 2 Barnard 9. Port. 202, 

(u) The Protector v. Craford. | 

(n) Stamp's caſe. 

(o) 1 Salk. 299. 3 Salk. 162, 233. Carth. 457.12 Med. 205. 


Holt. 310. 1 Ld. Raym. 361. 3 P. Williams, 337. 


173 4. to admit a lecturer, it appearing the right was in ill te 


1 controverſy, and in a proper method of determina. 
The King tho 


againſt 
The Bisnor 


Aer The ordinary in this caſe acts judicially and not 

maminiſterially, and in ſuch caſe a mandamus lies not. 

Ne Be. This like the ordinary's s power of examining a pre- 

4 + ſentee to a living, and he is the ſole judge of his 
7 qualifications, 15 Hen. 7.8. 5 Co. 57 ps 
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Hog HarpwickE, Chief Puſtice There are ſe- 
veral things conſiderable in this caſe : firſt, with 
regard to the ordinary's power of compelling ſchool. 
maſters to be licenſed ; ſecondly, whether he acts 
fudicially or miniſterially in this caſe? thirdly, whe- 
ther ſufficient matter be diſcloſed to the court to 
induce them to ſuſpend the granting a een 

0 e 
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: M Rt to the firſt, it is pretty W bow - 
—_ + the keeping a grammar ſchool ſhõuld be matter of te 
2 2 eccleſiaſtical conuzance; many authorities have MW m 
been cited from the canon law in maintenance of be 
that power, but that is not ſufficient, unleſs it ap- MW in 
peared thoſe canons had been received. The ca- Sa 
7 Fe: nons of 1603, are not obligatory on- the laity, AS te 
| they have never been confirmed by act of parlia - fi 
ment: but however that is not material here; * tic 

being: the caſe of a clergyman. 1 th, 27587 re 
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11 the biſhop afts Judicially, a 1 lies not I an 
to compel him to grant a licenſe, but only to de- di. 
termine of 


{þ) Specot's caſe. 


in termine the one way or the other, as we often 17 34. 

ia- grant them to give ſentence generally, without 8 
directing them what ſentence to give; ſo to give „ 
judgment in inferior courts. But if he acts mini- The Bisnor 


of E1Ten- 


ot i ferially, and it appears to us that the perſon apply- +16»: 
Ot. ing for the mandamus is qualified for the ce he 
re- WW prays to be admitted to, then a mandamus goes, 
his W requiring his admiſſion. I ſhould doubt whether 
he acts in a judicial capacity in this place. The 
office of pariſh clerk ſeems to be much more of ec- 
ſe- cleſiaſtical conuzance, yet there the ordinary acts 
ith only miniſterially, and mandamuſes are often granted. 
Cts As to the third point it ſeems very conſiderable. . 
he- WW that a caveat being entered, and the matter pro- 
to perly depending in the biſhop's court, that ſhould. 
Iry be a temporary bar to any mandamus. This 1 is er 
. like the caſe of Sir Richard Rhaines. 1 11 e 
o LEE, Puſtice Whether teaching ſchool is a mat- 
of ter of temporal or eccleſiaſtical conuzance has been 
ave much litigated, nor do 1 know whether it has ever 
of been determined. The laſt time this matter came 
ap- in queſtion, was the caſe of Matthews v. Burdett, 
ca- Sal. 67 3. It has been indeed determined to be f 
> As temporal conuzance in reſpe& to the penalty in- 
rlia- W flicted by the 1 Fac. 1. 4 Carth. 464. ; but the queſ- 
this 


tion ſeems not very material in this caſe; the acts 


requiring a licenſe to be had, neceſſarily imply. a 


power in the ordinary of granting ſuch licenſe ; 


and in conſequence of that, it ſeems they have a 


diſcretionary power of judging of the qualifications 
of perſons to be licenſed : In the caſe of the King 
v. Wallace, 
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1734. 


2 
Tarr KING 


againſt 


The Bishop 


of LircR- 
FIELD. 


Eafter, 7 Geo. 2. 


v. Wallace, Trin. 2 Geo. 1. the like application for a 
_ mandamus to grant a licenſe to a ſchoolmaſter, 


Lord PARKER, Powys, and EyRR, hold ſuch 
mandamus would lie, PxA rr, contra; 3 but it appear. 


ing the right was in controverſy in a proper man- 


ner, it was denied until that matter was deter. 


mined. There are certainly ſeveral authorities ſince 
that caſe in Styles, that a mandamus will lie in this 


caſe; of late mandamuſes have been carried much 


farther chan e 


Lord HARDWICKE. I make no doubt but the 
ordinary has power of judging of the perſons ; but 
it is very material whether that is founded on the 


canon law, or any implied authority by the ſeveral 


acts of parliament. If the firſt, this court has no- 


thing to do in it, but the party muſt take his re- 


medy by appeal to ſome ſuperior eccleſiaſtical court; 


but if he derives his power from the temporal law, 
he muſt proceed according to the limitations an- 
nexed to it, and we are judges whether that Penner 
15 property executed | or not. .- 


Adjourned (9.) 


The 


(4) No further account of this caſe occurs in this collection, but 


it appears from Sir John Strange $ report, that the return was allow- 


ed, 2 Stra. 1023. 


This rule, that the pendeney of the ſuit | in the wheeler cqurt 1s a 


| ſufficient reaſon to induce the ſuperior to poſtpone its interference, 


has been recognized in ſeveral caſes. The King v. Dr. Bettiſewwcyth, 
Aadr. 365. where the King v. the Biſhop of Litchfield was cited by 
9 5 ; the 


ti 


li 


court ordered the rule to ſtand over. 


Eaſter, 7 Geo. 2. 


The Kine againſt Doctor BeTsworTH. 


MR. Taylor moved to ſuperſede a mandamus 
to the prerogative court to compel the probate of a 
will, quia erronice emanavit, upon producing an afſi. 
davit of the proceedings in the court below, where- 
by it appeared that the will was litigated there; and 
to prove that the court would ſuperſede a manda- 
mus under theſe circumſtances, and not require a 
return to be made thereto, he cited Sir Kichard 
Rauer caſe, 5 Med. 374. 


Lord 3 Chief Fuſtice. It appears the 
litigation of the will was ſubſequent to the time of 


the 


the court. The King v. Dr. Hay, 4 Burr. 2295. Lovegrove v. 
Bethell, 1 Black. 668. The King v. Rhodes, 1 Stra. 703. The 
King v. Philips, Ca. Temp. Hardw. 241. The King v. Bowerman, 


B. R. Weſtminſter, Eaſt 1789, which was an application for an in- 
formation againſt the defendant for carrying off Miſs Fu. Upon 
ſhe wing cauſe, Mingay ſtated that a ſuit had been inſtituted in the 


eccleſiaſtical court to annul the marriage between Mr. Bowerman 
and Miſs Fuf, which ſuit was Kill depending; and thereupon the 
The King v. Weſtropp and 
others, B. R. Ireland, Trin. 1792, information againſt the defen- 
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734. 
— — 


The Kine. 
againſt 
Dr. Bers- 
WORTH, 


Where the 
ſuit below is 
commenced 

ſubſequent to 


the applica- 


tion fora 
mandamus, 
the court 

will not ſu- 
perſede the 
wit. 

2 Barnard. 


420. 8. C. 


dants for a conſpiracy, for that they having prevailed upon a young 


gentleman of the name of Spread to ſpend a few days in their houſe, 


gave him a quantity of liquor, and while in a ſtate of intoxication, a 
marriage-ceremony was performed between him and Miſs W —-. 
Upon ſhewing cauſe, it was ſtated, that a ſuit was depending in the 
eccleſiaſtical court to compel a performance of a contract of marriage 
which had been previouſly entered into between the parties.—The 
court deſired the matter to ſtand over, with liberty to apply apain, 


in caſe of any affected delay in the proceedings below. 
Trin, 1792. 


MS. Ca. 


FE 
* 


— 955 Eater, 1 Ces * 


1734. che mandamus "(ved and in that reſpect diſtinguiſh- 
able from the caſe cited, as this writ can hardly be 

ga ſaid to have iſſued erroneouſly, when at that time 
1d ä there was no controverſy about the will, and when 
| 1 = there i is none, a mandamus properly lies. 
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There was a rule A0 ew cauſe, which was af. 
terwards made abſolute by conſent of the 
other lide, and the nandamus went. 


"The Kino againſt REFIiT. 


Indictment IIIE defendant 1 been Cad, guilty of 

5 1 extortion, for inſiſting on extravagant fees from 
market for ſeveral tradeſmen, and as ſervant to juſtice Robe, 

rag ung clerk of the king's market, &c. Mr. Strange mov- | 

2 Barnard. ed in arreſt of judgment, that the indictment was 
4836.8. C. for taking fourteen pence, for examining, marking, 
alnd ſealing 14 pots; and though the defendant 

could not be juſtified in taking any fee for exa- 

mining, yet it appears by 4 In. 274. that for 

marking and ſealing there is a fee due, and the of- 


fence being or 0M a the e is ill. 


F 3 0 


The Court clearly of opinion, that che defendant 
f being found guilty generally of the indictment, 
8 they could not enter into an «enquiry of that na- 
5 N ture now. | : 
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Objection over- ruled. 


1 he 


af. 


The 


Eaſter, 7 Geb. 2. 


| The Kino ve 7 The archbiſhop of of Caxrrannuar, 


7" 


MR. Kettleby ores for a 8 to be di- 


rected to the archbiſhop to admit Mr, John Auftis 
to a fellowſhip in All-Souls College, in right of his 


being related according to the proviſion of the ſta- 


tutes, the power of ſupplying this vacancy having 
_ devolved to the archbiſhop as is directed by the 
ſtatutes, when there has been no election by the |, 
ae within the time preſcribed for that purpoſe. by 
But the original ſtatutes not being produced, nor * 
any copy regularly atteſted, the court denied the 
motion without entering into the queſtion, whe- 
ther a mandamus would lie or not? And though it 
appeared by affidavit” that application had been 
made to the college to inſpe& the ſtatutes and take 
à copy, and that denied; yet the court ſaid they 
could give no relief by rule or otherwiſe, there be- 
ing no proceeding depending in that court; but 
the n e man be Shades bill of ne in r. 


FRE The Executors of Low again Brown. . 


MR. Miller moved to enter up a judgment up- 
on a warrant of attorney given to the plaintiff's teſ- 
tator, and cited Salk. 117. where leave was given 


to baron and feme to'enter up a judgment on war- 


rant of attorney given to the feme when A | 


6 he; Lord 


1234. 


— 
Tus Kino 
again 
Thi 17 u- 
BIS HOP of 
Can TER - 
BURY. 
Where a 
college upon 
a private 
foundation 
refuſe a copy 
of their ſta- 
tutes, relief 


2 Barnard. 


437+ 3. 


An executor 
cannot enter 
up judgment 
upon a war- 
rant of at- 


torney given 


to his teſta- 
tor. 


8 1 8 | Eafter, 7 Geo. 2. 


1734. Lord Hanpwiekz. There the judgment e enter. 


The K E py up by the ſame gm on this gs 1s _ 


againſt ed * for conformity. eee e 
Erxkaus. 3 . 


hy Motion denied. 


- The Kixs opt ELLams. 


= Amendment | 7 INFORMATION | in hes nature Kofd a hes warrants 

information againſt the defendant, as a mayor of Cheſter. The 
„ an. defendant in his plea ſets out the charter of incor. 
2 Barnard. poration in the time of Henry 7. by which it appears 
102, 449 that the citizens of the city inhabiting within the 


Temp. city and the hamlets and ſuburbs thereof; are to 


Can 3 * nominate two aldermen, one of whom is to be 


EE elected mayor by the mayor and aldermen and ſhe- 
W riffs, and then ſets out the nomination of himſelf 


Coup: 407. by a major part of the citizens, not ſaying any thing 


Doug. 114, of the inhabitancy. To this there is à demurrer, 


5 = 37% and iſſue taken on the allegations in the plea of 
1 Ter Rep. his being an alderman, which iſſue went down to 
7 Rep. trial, but there was no trial thereon 15 reaſon of a 
707. challenge to the array. 

3 TermRep. | 

349, 6579 
8 Mr. Huſſey ey. e to ee the pray with re- 
71 ſpect to the omiſſion of alleging the inhabitancy ; 
689. it is no unuſual thing for the court to allow amend- 
TE; 738 ments even in indictments and informations for 
208, 305, miſdemeanors, 3 Cro. 144. 

351, 362, 

251, ... . | | | | | 
Vern. & 5 2 5 . | | Ihe 


'CI1Y, 203. 


. 
0 >. 


V4» 


a. 


N 


1 23 ws As 


1. 
N- 


Cole, Mich. 10 Anne. 


Softer, 7 Geo. 2. 
85 The ads of the King v. Hays (J), Hill. 1 Geo. 2. | 


indictment for forgery, after trial and ſpecial ver- 
dict found the court gave leave to amend We word 
SI and make it IR 


Theſe at: are in ies nature r civil fuits, 


diba gth Anne it is expreſsly provided, that 
the ſtatute of jegfails ſhall' be extended to them. 


Wilkes v. Rich. (r, Mich. 6 Anne. Covenant not to 
act after ſuch a day, and in alleging the breach; it 


was laid, that he acted poſthac, demurrer, and after 


argument thereon, the court gave the plaintiff 


leave to mend thereon. 


, adorn Paſeh. 9 Anne Ci), information 


in the nature of a quo warranto againſt the corpora- 
tion; a miſtake in the name of the corporation 
pleaded in TOR and that mowed on motion 
to amend. Be 48 | | 


83 


1734. 
The Kina 
againſt 
ELLAMs. 


ee v. 1 Miſtake i in 8 5 defandant's name 


ſet Tight- after the plea in abatement. 


v. The Hundred of Burnham Slone, and a very ma- 


terial caſe cited there. 


lr. Bonds, ſenior. The 8 V. H 1 in- 


formation in the nature of 9 warrants, againſt the 
| 5 . mayor 


G 2 
(2 1 Ld. Raym. 1518. 
( 11 Med. 133. 


0 2 Strg. 739. in the margin, "BOY : wills CA 


Collins v. 
There was an amendment in 
a joinder in demurrer, after a writ of error brought 


in the exchequer chamber. 3 Leo. 347. Bearcroft 


5 


1734. 
—ů— 
„ Kine 


Fitzg. 193. 


kaftery) 7 Con 4. 


mayor of — The defendant's plex ſtated the 

ection of the mayor 
to be by the mayor, bailiffs, and burgeſſes, and 
to be worn before the lord mayor and batliffs: 
Then the plea ſets out, that he was ſworn before 
the mayor, and two other perſons then bailiffs, but 


charter, which required the e 


the chtiflian name of one of the bailifls was /mif- 


taken, Peter for Robert, which would certainly have 


The information 


been a fatal variance at the trial. 


: was at iſſue, and carried down to trial: upon de- 


bating this matter by counſel on both ſides, before 


Lord Ra ru at his nn he Gait leave t to 


amend. 


demurrer and joinder to give lea ve to amend 2 


of action is ſubſequent to the time of the action 
brought, Ruſſel v. Martin, and Ruffl v. Thorpe (t), 
Paſch. 10 Geo. 1. So when records of nifi prius are 


made up, and the cauſe carried down to trial; 


Ducheſs of Mariborough v. Nind more, Trin. 15 30 (v), 
the King v. Charieſtoorth , indictmeat for forg- 
ing a warrant of attorney to confeſs judgment; 
leave given to amend a miſtake in the warrant on 
the day of trial, though _ was the wee 8 of 


the * | 


Crortell v. June, Paſth. 12 Geo. 1. i 3, hes fa. 


tute of W . in fenyfit; the plaintiff 
replies, 


09 1 Stra. * 

(v) 2 Stra. 890. 1 Barnard. 408, 418. 
(x) 2 Stra. 871, 1 Barnard. 342. © 3 
(3) 2 irs 374. olam v. Jaw" 2 14. 0. 1405. 


S2 3 28. 84 


Mr. 0 Nothing more common than after 


th 


a 


Eaſter, * Cen 2, 


| replics, quod attic incepta fuit tali Dis, within the fix 
years.” To this there is a demurrer, and after the 


court upon argument thereon had given their opi · 


nion that they ought to have ſhewn that the action 
vvns continued down, and have ct forth the conti · 
nuance, the court gave leave to make that amend- 
ment, 8. 75 3 29 ere 1 _— 2. 1 v. 
ae _ | 


Mr. Buuk, 3 junior, 2 "Med. pid e ds Cons 
| cluded to the country, which ought to have been 


rag WATT 3 unn AY maar 


7055 en on abe lie ade, ten e v. 


Walker, Mich. 3 Geo. 2. (a), where, on the con- 
clufion of the plea it was ſaid, ſed actionem, inſtead 
of / actionem ſuam habere debeat ; to this a demur- 
rer, and this miſtake aſſigned for cauſe: upon mo- 


tion to amend, the court would not grant it, but 


being after ſatisfied that the draught of counſel was 


right, and that this was only an error in tranſcrib- 
ing, the amendment indeed was allowed upon au- 


thority of Brownjohn v. Doily, Hill. 8 Anne, where 


in replevin and avowry for rent, the diftreſs was 
laid to be prior to the time the rent incurred due, 
demurrer and a confilium thereon, the draught fo) 
the counſel appearing to be right, the court owe : 


leave to amend, 


1 Chief Juſtice. It appears by 
the words of the gth Anne, that trials on informa- 
tions 


7 


(+) 1 Barnard. 291. Dunmol v. Aldworth, 
a 2 Fra. 846. 1 Barnard. 213, 220. 


by 


Evans, 


| The "mn 


againſt 


Eins. 


tabs Gf ud kind are to be had in the moſt expe- 
ditious manner, as they are brought to try the 
right to offices, determinable in a year or other 
ſhort time, and therefore any attempts to prolong 
the time of trial, muſt meet with no encourage- 
ment. It would be proper that ſome ſatisfaction 


ſhould be given to the court by affidavit that no- 


thing of this kind was intended here, but that it 
was a miſtake only in the teh concerned in 


"T 


OP" ou Oe? HOVE ps, _ aA <3 


# . 5 92 £3 6 13. A 


1 As it 2 be e ee any affidavit of 


that kind on ſhewing cauſe, as the preſent caſe is, 


the rule was diſcharged with liberty to make an 
original motion for amending another time. 


b 
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© The Kine again/t ELLAus, ſupra. 


UPON ſhewing cauſe on another rule why this 
amendment ſhould not be made, it appeared by 
affidavits on the defendant's part, that in this miſ- 

take there was no affectation of delay, but that it 

was occaſioned merely by inadvertency, and the 
| hurry of buſineſs the counſel who peruſed it were 
in. And to obviate an objection that the loſs of a 
trial in this caſe was a reaſon why the amendment 
ſhould not be allowed. It appeared that an iſſue 
was taken on one fact charged in the plea and car- 
ried down to trial, and the array there quaſhed | 
by the — the wenire being directed to, 


and 


2 70 
1 ö 

= 4% 
= The Kin NG 
15 ; ELLAMS. 
2 

| 

= 

|: 

'2 | i 

[ 

C x 


PD TEN AE WI 


Ti rintty, 7 & 8 Ges. 2. 


and the jury returned by, one who was a freeman 


of Cheſter, and that had iſſue been joined on the 


other fact, to which the demurrer was, that would 


have met with the ſame fate, 2 as it was as liable to the : 
bona ene "UF" 


b of * caſes cited lan he amendment i 


were, Poph. 128, 144. Sid 35. und 1 Venr. 


221. 2 Saund. 401. * Car. mor” 


Lord 1 Chief Juice. This din 


ment mult be grounded at common hw, no pro- 


viſion being granted for any ſuch amendment by 


ſtatute. The practice of the court is much altered 
in this reſpect; anciently a party was not ſuffered 
to amend after entry on record; the men 


form of ſaying on ſuch motions, All i is on paper, 
is a proof of it; and the caſes of amendments are 


| not rene to the general : ale n n, 8 


Firſt, it is ſaid there muſt be ſomething wamend 
by; but that rule holds not in amendments be- 
fore judgment. However after, many caſes may 
be cited to the r und have been on theſe 


CO! 


| Senoaly it is cid errors in law, are not amend- 5 
able, but only miſpriſions of cler ks; but it is 
clearly other wiſe, 2 Saund. 401. 2 Ventr. 221. 2 Mod. 


167. In Mofya v. Tolly, 3 Geo. 1. (6), | in the ex- 


chequer, action for a nuſance, demurrer to the de- 
Ker, and joindey in demurrer ; leave then 


given 


5 (5) Cunn. 42 54. 


>” . . M neftas a7 war ec: 


1 Trinity, »& 8 Geo. 2. | 


given to withdraw the weed n to os the 
open * e "ns 


| Thirdly, nn ald to be Ae only 
| where no trials have been loft ; but I know no 
caſe where that has been laid en. A great num 
ber of amendments have been allowed after argu. 


| ments on demurrer, bem gc win _ 5 pave 5 


bave been loſt. 


Fourthly, it ” cara ſome Wy Amend. 
ments have been allowed, but that has been where 
the party would otherwiſe be deprived of his ac- 
tion, and loſe his right, as in the caſe of the Ducheſs 
of Marlborough againſt Widmore on the ſtatute of li- 
mitations, and the caſe Rated in 3 Lev. 347. which 
was an action on the ſtatute of Hue and Cry, 


25 


1734. 
T he King 
againſt 
EpLiant. 


which muſt be brought within a year after-the rob. 


bery, but ſure the loſs of an office is of as great 


e word and deſerves as wich favour. | 


It is zd, this i IS 2 ee ſüit. 1 cannot a it 
is ſuch; it ſeems ſo indeed in reſpect of the W 
which muſt be ſet on the conviction, but then i 


other reſpects, it is merely civil; a relator is to be ; 


appointed by ſtatute, Coſts are to be paid, and a 


method. directed for the trial of a right, and it 


ſeems not to differ from e where the defen- 
| Gut 1 Is fined. 7 


But ſi - ing it was a wikis ſuit, that 3 
make no difference. In amendments at common 
1 there is no Kintinctign between one and the 


other; 


1 
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The KIxG 


Erxkaus. 


I be ſtatute 


of jeofails 
confined to 
civil ſuits. 


There muſt 
be probable 
error to in- 
duce the at- 
torney ge- 
neral to al- 
low a writ 

of error, 


Sa 7 & 8 Geo. 2. 


other; 8. ths difference is founded merely on the 


ſtatute of amendments and jegfailt, by the words 
7 plaintiff” and“ defendant,” and therefore it has 
been confined to civil: ſuits ; the queſtion. then is 


reduced to this. point, whether this caſe is under 


ſuch circumſtances as may induce the court to exer- 


ciſe their diſcretion in ordering this amendment to 
be made? No trial appears here to bave been loſt, 
but the contrary on affidavits. I was very Sar 
full of granting this amendment, until ſatisfaction 


was given to the court, that no delay was intended 


in the caſe, which matter 1s now. ſufficiently clear- 
ed up. Iſſue in this caſe might haye been joined 


on the plea, and if a verdict for the defendant, ad- 
vantage might haye been had of this miſtake, by 


writs of error. For though in indictments, it is 
neceſſary to give the attorney general ſome ſatisfac- ; 


tion of a probable error, in order to obtain his fat 
for the allowance of the writ of error ; yet it is not 
ſo when a might. is aner, 4 3s in the d 
cale, DE Lo YE IO ve Wo | 


+: 4 


be other e pron in 3 but Jar, 


27 5 ice, ſaid he was at firſt a little in doubt on the 


diſlindtion taken by Halt, Chief Juſtice, i in Salk. 
5o. but ſaid that rule will pdt hold, as appears by 
ſeveral athorBies: : 2 Mod. "67+ 18  expreſdy . 


wür. 


Rule for the amendment made abſolute, 


ut : 
- x xe 
"MR 


Trinity, 7 & 8 Geo. 82 


Colour Pore 8 che. 8 0 


311 7 


0 Fafter "ring Sd: It mow. to > dil. 
charge the defendant out of execution, upon afh- 
davit that he was a member of the late parliament, 
and that verified by producing the return to par- 
lament, which was diflolved the 18th April, and 
the defendant taken in execution the 20th. 


be looked upon to be ſuch, and cited 2 Lev. 72.5 
upon this a rule to ſhew cauſe: and the ſame term, 
upon ſhewing cauſe, the caſe was opened thus: 
Colonel Pitt, being in cuſtody at the ſuit! of ſeveral 

| perſons who had actions depending againſt him in 


common pleas, was remoyed by habeas. corpus intq 


the King's Bench priſon, at the ſuit of ſeveral per- 


It was 
inſiſted his privilege intitled him to a reaſonable 
time, eundo & redeundo, and that two days could not 


gr 


173 


Colos 
Pitt 8 
Vale, © 


A member 
of parliament 
arreſted two 
days after 
the diſſolu- 
tion, diſ- 
charged up- 
on motion, 
2 Stra. 985. 
Ca. Temp. 


Hardw. 28. 


2 Barnard. 


442 433» 


448. 
Cunn. 16. 


Forteſc. 342. 
Com. © 


444. S. C 


ſons in actions brought in the King's Bench againſt 


bim, and there charged with declarations by many 
| of is cfeditors, me now oppoſed N nme, 


Sh 


are Gente hots one of. ha plaincif, ya had 
delivered a declaration to him in cuſtody, inſiſted, 


that this method of application for his diſcharge 
was improper, for he ought to proceed by writ of 


privilege, as in Dyer 59. That the defendant by 
removing himſelf by habeas corpus into this court, 


had thereby waived his privilege, if he had any, 


and mieht now . charged. in e. 


Mr. i for nber aint, The een 


caſe i in 2 Lev. 72. relates only to peers; but the 


privilege . 


» „4 IT, "44 4 — = Dry rg—— 4 PRI - = n- - 
F ES 4 U 2 ney > x 
- 2 — n 


* * 


Trinity, 7 & 8 Cen 3. 


1734. privilege of members during the parliament cannot 


Pirr's 


0 a le 
4 
\ 


GH be denied. All the books ſay, durante parliamento, 
or durante ſefſione, Dyer. 60. 4 Int. 46. An inſtance 


of wages allowed for no more than 21 days in the 
whole, pro” expenſis ſuis wveniendo u n 


. ee nn of exinde ad Ore compel} 


* . ih 


ah HakrwelP's Modus Tenni ee 63, 


208. Sir Thomas Thorp's caſe Cb), who though 
ſpeaker, was taken in execution during a proroga- 
tion of parliament, and could not obtain his diſ- 


charge when the parliament met «ang bas OT | 


ente ni pe 


The temen of himſelf 67 als FOE? * a 
waiver of his privilege, Dyer 443. Bro. Tit. Privilege 
26. But however, if this privilege be allowable, 
yet it it no nen ” "TROP by pleading, Latch, 


125 e 


Mr. Mans for indi e gag oe 5 
| Juri dict. 11. 4 Int. 24, to ſhew privilege continued 


no longer than during parliament. He inſiſted that 


the defendant had particularly waived his privilege 
in the caſe of his client, having defired him to 
cars — in n with; a N e and told 


lum 


(2) This cafe is allo ated in Hayes Prec. 1 vol. 29. It was 


determined in the 31 & 32 Hen, ö.; and the opinion entertained 
of it at a ſubſequent period, may appear from the expreſſions of 


Sir N. Rich, who, in 1620, when this caſe was cited, ſaid, © It 


is a caſe begotten by the iniquity of the times, when the duke of 
* York might have an overgrown power in it; and eee 1 wiſh 
bi it may not be meddled with. |; 


AW 4 4 A . .4O 


"os: 8” Oi. a ng 5 


Nin. 7 & 8 Ges. 2. 


lim it would. be for the advantage of them both 
which was verified by. me. 

Mr. De n, for KP ng Privilege in this 
caſe ought to have been pleaded, and a writ of pri- 
vilege annexed to his plea, 1 Sid. 42. 1 Keb. 3, 13. 
A lord of parliament muſt plead Ms . Sid. 
29 Nauen Entrive, 93. 


ee ſericant, on ihe other ada. Privilege of 


een of parliament is a preſcriptive right, Dyer 
| 60. 3 and it never was doubted as to arreſt on meſne 


procels, whatever it might be in caſe of an execu- 
tion, Moor 75. Latch. 1 50. The ſtatute 1 Jac. 1. 
c. 13. ſuppoſes members to be liable to be diſcharg- 
ed out of execution in the right of their privilege, 
and ſubjects them to be then. in execution when 


that ceaſes, 


50 in 7 bory's caſe, which likewiſe appears in Moor 
| 346, the time of privilege might be out, for any 
thing which appears to the contrary. In Brozunl. 
91, no objection there taken to the allowance of 
forty days privilege before and after, &c. The 
ſtatute 6 Hen. 8. 16. requires the attendance of 
members to the end of the parliament, and time 
therefore ought to be allowed after the diſſolution 


of it, fot returning to their reſpective habitations. 
The law of parliament is part of the law of the land, 


and muſt be obſerved in all courts, Salt. 512. This 


is a proper method of application, without plead- 
ing the privilege, and not unlike the diſcharge up- 


on motion of a perſon arreſted upon Sunday. if 
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Trinity, 7 & 8 Geb. 2. 


no 6 advenitive can be babes but by pleading, the 


party may be deprived in many 2 of that 


benefit for a _ time. | 


R Mr. dente, for cke „ Aest, Suns things 


may be left out of the caſe; as, that the defendant 
adviſed one of the parties to charge him with a 


declaration, that being immaterial, it not being in 


the defendant's power to waive his privilege, if he 


is really intitled to it, as every member of the 


GAY and * ply Is intereſted 1 in it. 


J 


ey 1s faid he was * Aged in bey at dhe 


ſuit of theſe plaintiffs, and not arreſted originally 15 
by them, and therefore as to thoſe ſuits, his pri- 
vilege will be no protection :—but ſurely, if the 
original arreſt was wrong and illegal, whatever is 
done in conſequence of that muſt fail too. It has 
not been made out to the court that the defendant 
moved himſelf by habeas corpus, it might be at the 


ſuit of ſome of his creditors, and if ſo, there is no 


pre:ence, that he has done any ching which amounts 
to a Waiver of his . e ee ee 


The 3 points are two; "che firſt, anberker: 


the defendant be intitled to his privilege ?. The ſe- 
cond, if this be a proper method of claiming it? 


It is ſaid, that privilege determines with the dif- 


ſolution of the parliament; but it is plain, privi- 
lege has always been conſidered as extending fur- 
ther; and as prorogations are not very ancient, it 


being plual formerly 1 to have frequent new parlia- 
6 mente, 


1 _ — 


Trinity, 5 & 8 Goo. 2. 


ments, ſometimes two or three in a year, ſuch pri- 
vilege muſt be ſuppoſed to ſubſiſt after the diflolu- 


tion n of them. 


Ihe words, ad propria redeundo, in 4 Inſt. 46. 
are very material, as it ſuppoſes them to be in ſer- 
vice of the public until they are returned home. So 

peers are impowered by Charta de Forreſta, eundo 

& redeundo, to kill two or three deer in the "ne 8 


foreſts. 


1 do not find any inks where it is ſettled, 
that forty days is the time allowed for privilege ; 
but that a reaſonable time is allowed, "appears from 


many books relating to parliaments. E/inge's An- 
tient Method and Manner of holding parliaments, 1 o4. 
Sir Thomas Shirley's Caſe ; and in the ſame book, 
108, Mr. Martin's Caſe ; another book called, The 
Opinions of ſundry learned counſel, Dodderidge, &c. 
concerning the power and privileges of parliaments. In 
the preface to that book, wrote by Dodderidge, it 


appears there is ſuch privilege. A witneſs is pri- 


vileged redeundo; the fame reaſon holds in the caſe 
of a member, &c. I know no precedent of a diſ- 
charge of a member on motion; but as the whole 
fact as to his being a member, the time of the diſ- 
ſolution of parliament, and of his being taken, is 
now diſcloſed to the court, and admitted to be 


true, there can be no occaſion for putting the 


party under the neceſſity of pleading this privilege, 
and this method of proceeding is agreeable to the 
practice of the court in many inſtances. 


L ord 


95 


1734. 
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Colonel 


Pirr's 
Caſe. 
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. Triniy, 2 & 8 Gen 2. 


1734. Lord HARDWICKE, Chief Juſtice. There can be 
7 no doubt but a member may waive his privilege, 
Pirr's under his hand, or by ſubmitting to any actions 


A _— or proceedings therein, and in ſuch caſes the houſe 
mem 
of parliament. will not ſuffer him to reſume his privilege, 2 | 


_-y inte the ſervice of the houſe requires his aſſiſtance. 1 
mime deſire therefore that it may be laid before the court, 
Whether the habeas corpus was procured at the de- 
fendant's . or any of his ereditars? ? A 


ap 


Adjourned. 


At another day, Lord Hanmplges ry this 
caſe had been argued before all the judges in Eng- 
land, except Baron CarTER, at Serjeant's-Inns, as 
a matter of conſequence to the rights and privi- 
leges of parliaments, on the one hand, and on the 
other, to the property of haneſt creditors. We 

Members of are unanimous in opinion, that members of parlia- 
_ = ment are privileged eungo & redeundo, for what 
eundo & time is not neceſſary for us to determine, it appear- 
leude. ing that colonel Pitt was taken no more than two 
. after the parliament was up, Which we think 
cannot be a convenient time. The great queſſion 
. will be, Whether advantage can be taken of this 
FE privilege on motion? Or, Whether it is not ne- 
= ceſſary to be on record by writ of privilege under 
14 the great ſeal ?—All agree that a writ of privilege is 
#3 proper; and whether the other way is not ſo tao, 
' | there is ſome difference of opinion amongſt us: 5 
is | there has been no authority cited of any ſuch diſ- | 
charge on motion. Let the rule be enlarged until 
4 next term, with liberty to the defendant to bring 


bis writ of E : if be inſiſts on proceeding in FP 
the ag 


— 


Trinity, 7& 8 Geo. 2. 


the preſent application, he fhall have our opinion 


upon the: matter next term. 


And in 3 T, rinity term, the defendant 
having applied to the Court of Chancery for a 
writ of privilege, and ſome, difficulties ariſing there, 


for want of ſufficient notice: to his ſeveral creditors 


at whoſe ſuit he was in cultody, ind the chancellor, 
and maſter of the rolls, who; aſſiſted on that occa- 


fion, not ſeeming to think very favourably of the 


application there, he now reſorted to the Court of 
King's Bench for.. their opinion, as the . . 


Ped on the former proceedin IM 


"Tha RE a eg the e f 


of all the judges of England to the eſſect following. 
After having ſlated the facts, and repeated the for- 
mer reſolution, he ſaid, all the, , Judges had met 
again, except Denton, Juſtice, [who was ill, but 


had certified his opinion by Mr. Juſtice 1.xz ; that 


ten of them were of opinion that the defendant was 


intitled to his diſcharge on motion; that REv- 
NOLDS, Chief Baron, doubted; and. that Baron 


TrHomesoN was inclined to think he could not be 
diſcharged on motion, Though he did Ut * any 
politive opinion c 60). „ 


. [1 


There are two conſiderations in this caſe, firſt, 
How the law ſtood As to the matter before 13 W. 


3 & 3? | 
WO A Secondly, 10 


[5 81 Jobs arne if ays Me. Baron 7 lunge Was "| ſton g y 
againſt i it. | | 


IA +. 
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1734. 


Colonel 


Pitt's 


| Caſe. | 


1 Black. 
Com. 166. 


The |. 13 
W. 3. has © 


taken away 
the plea of 
_ privilege. 


Trinity, 5 & 8 Ges. 2. 


Secbndly, Whether that act bas made any aher. 


| tion! 2 


A to the firſt, all the judges are if i opinion, that 


before that act the regular way was to proceed by 
writ of privilege under the great ſeal, for the dif. 
charge of any member of parliament, by any of 


the courts of Weſtminſter-Hall, not entering into 
any inquiry as to the diſcharge of any member by 


the houſe of commons itſelf, fitting the parliament. 
This writ of privilege was a ſuperſedeas to the ac- 


tion, and was ſo pleaded, the concluſion being al- 
ways / in placito predicto ulterius procedere vel cognoſcert 


velit aut debeat, as it appears by Prynn's 52 ad * 


e Writs, lib. 1. Joh 660. 


A to the betend point, ten of the jolt are of 


la that two alterations are made by the at. 


Fick, That it has taken away the ola plea 1 pri. 


| nlege.. 


e That it has made the execution of the 


| proceſs on any member al bread and illegal. 


As to the firſt, the act is intituled, An at for 
preventing any inconveniencies that may happen 
by privilege « of parliament. The firſt clauſe of the 
act impowers any creditors to bring actions againſt 

any member, &c. immediately after any proroga- 
tion or diſſolution of parliament, or after any ad- 


journment for fourteen days; this clauſe is in 
abridgment of the privilege of parliament, as it 
ood before this act; then comes. a proviſo only 


—— | 


Trinity, 7 & 8 ls » 2. 


ning the perſons of members from arreſt, and 

during the time of privilege; and then follpws the 
enacting clauſe which gives à remedy of proceeding 
againſt members by ſpmmons and diſtreſs infinite, 


&C. after prorogation, &c. which concludes with 


We 4 
1734. 


2 


Colonel 
P 1 4 $ 
Cal e. 


| theſe negative words © ſhall at al or ibn 
| the body,” Ke. 


| The brio. Ts BY wade by, that a6 j is, that 


after a prorogation, Kc. a wewber may be pro- 
ceeded againſt during the time of privilege, the ef- 
te} of which is, that a member cannot now plead 
his privilege to the action, that being taken away 
by the act; To what then can he plead it? Not to 


the latitat, capias, &c. by which he is taken, in avoid- 
ande of ſuch proceſs. I know no inſtance where 


ſuch pleas allowable, unleſs it be expreſsly given 


by act of parliament, as in the caſe of the inſolvent 


debtors act, and in the Cale of. Widdri ington v. Charle- | 
ian (d, Hill. CO In an appeal, held by Lord 
PARKER, Whore a man is brought in by eg one hs 
proceſs, ar one pracels miſtaken far another, That 


matter is not Pleadable an Aan. of: bg Prp- 
lg. 1 1 


ik Mr. Pi tice 1 inticled, to * 8 fats | 
ar and, Fannpt plead 8 before the Act, What | 
other remedy can he have than hy motion, and 


that the more ſtrongly here, becauſe the ſtatpte 


of the 13. Mall. has made 15 rb of his perſon 
ürregular? 


*- . Two 


5 This wales is in 10 Ited. 86, but the report rakes. a0 notice 


of the point mentioned by Lord Hagpwicks, 


And ay 
the arreſt. 
void. 
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Colonel 
Prrr's 


Caſe. cM 


Trinity, 7 & 8 Geo. 2. 


Two things are done by this act: firſt, it has in- 


ſtitutec a new method of proceeding, either by 
ſummons, or diſtreſs infinite, or by original bill 


and MOLE; attachment and diſtreſs An 


Been y it has provided ts ER the 


arreſt of his perſon, ſo that now this privilege from 


arreſts is become part of a public act of parliament, 


' which we are obliged to take notice of, and it needs 
not to be certified to us by plea, as before the act, 


| being then of a private nature only, though now 
indeed we cannot take notice of the perſon's being 


a member of parliament but by matter of record, 


Keb. 3, 13s 
16, 727. 


which has in this caſe appeared to us by Mr. Pitt's 
return to parhament, which is the proper method, ; 
as appears by Sir Richard Temple s caſe, in 1 Sid. 42. 
Raym. 12. and in feveral places in Keble, who, 
though very far from being an accurate, is a pretty 


good regiſter (e). And this diſcharge on motion 


1 Ventr. 298. 


is no new thing, as appears by Lady Huntington s 


caſe, in 1 Ventr. which was before the acts, and yet 


privilege of peerage is as properly pleadable as this 


privilege, Lord Banbury's caſe, in Salt. 512. 1 have 
a good manuſcript report of that caſe, where it is 
faid by HoLT, Chief Juſtice, if it had appeared he 
had been ſummoned to parliament, and there was 
no diſpute as to identity of the perſon, that he 
ſhould have been for diſcharging him upon mo- 
tion; and Lord Mordington's caſe (f), in C. B. 


2 Ld. Raym. 
1 247. 


when Lord Kins pps there, who. 9 a 
Scotch 


(e) I have heard Lord Key von n. that Teble was a ft 
. „ f 


GY Fort 155. 


2 IB g. g. 


Trinity, 7 & 8 Geo. 2. 


Scotch peer, who are all n the union entitled te to 
the privilege of peerage, though not members of 
the houſe of peers, was diſcharged from an arreſt, 


and the bailiff compelled to make his ſubmiſſion. 
This therefore brings it to the common caſe of an 
arreſt of a common perſon who ought not to be 


arreſted; perſons arreſted on a Sunday contrary 


to 29 Car. 2. are diſcharged on motion (g). 


Colonel 


PC's 


Caſe. 


The 


(s) Ir. ft. J. V. 3. e. 19,—In the caſe of Halliday v. Crowe, 
a queſtion aroſe, whether a party could be arreſted upon a Sunday, 
A by virtue of an attachment awarded againſt him for a contempt.— 


Three attachments iſſued from the equity fide of the Exchequer in 


Ireland againſt Croave, one for not paying coſts, a ſecond for not 
furniſhing a rent-roll purſuant to order, and a third for intermed- 
dling with the rents of the eſtate mentioned in the pleadings after a 
receiver was appointed :—the firſt was directed to the ſheriff of 
the county of Dublin, the others to the purſuivant who arreſted Mr. 


| Crowe upon a Sunday, in January 1790: an application was 


made to the Court of Exchequer to diſcharge him, inaſmuch 


as he was arreſted contrary to the ſtat. ) W. 3. This was op- 
poſed upon the ground, that the attachment was for a contempt, 


which was a conſſructive breach of the peace, and therefore with- 


in the exception of the ſtatute, —The Court of Exchequer re- 


fuſed the motion, and Mr. Crowe appealed from the order then 
made.—Lord Firz61880n, C. ſaid i it was not neceſſary to enter_in- 


to the queſtion upon the conſtruction of the ſtatute of William. — 


The Court of Exchequer were not bound to diſcharge the man, 


but to leave him to his remedy at law under the circymſtances 


of the caſe, his Lordſhip thought the Court of Exchequer had 


acted right, and therefore he was of opinion the appeal ſhould be 
_ diſmiſſed. —The Lords concurred unanimouſly, and diſmiſſed the 
appeal without hearing counſe] 125 the vn: / MS, Ca. H. ＋. 


in nen 


Note. 


182 Frinity, 5 & 8 Cie. . 


1734 "The cafe of ambatfädor'-s ſervants under the 7th 
* Aint is the fame; fo in the cafe of any irregularity | 
Pir Mw in the ſervice of proeefs, under the ſtatute for pre- 

Caſe. venting frivotous, &. So that we think this dif 
charge af Mr. Pin proper, by force of thoſe nega- 

tive words in the 13 Fill. 4. and we hold it like- 
Diſcretion- wiſe to be à tharter + diſcretion in tlie court, whe- 
le get ther they will relieve 6h motion ot pleading in cafe 
lieve on mo- of privilege. There are ſimilar caſes to the preſent. 

| kw. ths The arreſt of a juror, witneſs, or a party attending 
priviles. | his own ſuit ; for that privilege i is the privilege of 
the court on which they attend : anciently writs of 


pris 


Note. In leſs than a fortnight after the above Jetiſion was . - 
S. Pierprint Hetuitt, purſuivant of the Common Pleas, was brought 
to the bar of the Houſe of Commons, in caſtody of the ſerjeant at 
arms, for a breach of privilege; itt arreſting a member.—His de- 
fefite was, that he made the arteſt by virtue of an attachment for a 
. contempt of court, which bad been confidered a conſtructive breach 
ol the peace. The Houſe expreſſed great indignation at this breach 
of privilege, and upon the motion of the N the . 
ſuaivant was damm to ee | 92 


- an" - „ od > 3 


| 
v 1 Al. be: E parte Whitechwrch, ; the King v. Wilkes, 

2 Wilf. 151. ; the King v. Stokes, Cowp. 136. ; the King v. Myers, 4 
1 Term Rep. 265.; the King v. Pickerill, 4 Term Rep. 809. The 
caſe of the Xing v. Wilkes is frequently cited, to ſhew the opinion 4 
of Lord CausbEx, that a libel is not a breach of the peace: a 
Great and reſpectable as the authority is, it is not altogether un- | 
impeached ; for in Crifith v Carlton, which was an action of falſe | 
imptiſonment, tried in the Exchequer, at the Sittings after Trinity, + | 
1791, a verdict was found for the plaintiff by conſent, ſubject to | 
ihk opinion of the court, upon the. following point :=* Whether 


« 4 magiſtrate is juſtifiable i in arreſting a man * with * 5” 
ing a libel, before indictment found??? | 


| YELVERTON, 


Trinity, 7 & 8 Geo. 2, 


privilege were ſued out in fuch caſes, as appears by 


Keaſtall, Title Privilege; and though that be 2 pro- — 


per method, yet the conſtant Fs, now is to 


4 (cha arge 


p chf Baron. «] CCI it to be 


the law, that a magiſtrate might arreſt a man for a libel even before 


indictment found :—it is conſidered to be a conſlructive breach of the 
feace, and as ſuch, a magiſtrate might arreſt for it; at leaſt it has 
been the practice of magiſtratey in this country, ever ſinee the Eng- 
liſh laws were introduced, The only caſe that can raiſe a doubt 
is a looſe ſaying of Lord Camspen in IWilkes's caſe, which how- 
ever was a very different caſe from this. I was not preſent at 
the argument upon that caſe, but 1 was in London at the time, and 


for ſome months after :—it was a general ſubje& of converſation, | 


and the expreſſion put into Lord Camsren's mouth by Serjeant 


Miſſan, never was mentioned. A friend of mine, the late Domi-, 
nick Traut, a very laborious and accurate note-taker, ſent me à re- 


port of that caſe, which certainly does not contain the expreſſiqn 
in Migſan.— Howexer, as it appears in the book, and from the rg- 
ect 1 have for that venerable judge, Lord Ca unpkx, I will ngt 
undertake to determine this caſe at Ni Prius, but reſerye it for * 
determination of the court of hy,” MS. * Ah Ca. 


| The Ks "Tod never been broyght 83 that I haxe 
heard ef, the plaintiff having probably acquieſced in the opinion af 
my Lord Chief Baron. — However, in defence of Scrjeant Hil/an, 
4 beg leave, with moſt profound deference, to ſuggeſt, that the 
als carries intrinſic evidence of the accuracy pf the report: there 


were three grounds yrged in behalf of Mr, Willes, why he ſhauld 


be diſcharged ; two were ruled againſt him, the third was ruled in 
His favour, vis. that he was arreſted for a libel ; that a libel was 
not a breach of the peace, and therefore he was iptitled ta his pri- 
vilege. The eyent ſhews what myſt have been the reaſoping af the 
Court, for otherwiſe Mr. Wilkes could not have been diſcharged, 


The caſe then muſt ſtand upon the authority of Lord CAMBDEN, 


takiog for granted that the report is corre. —But I cannot omit 
obſerving, that the practice in Ireland is as ſtated by my Lord Chief 


Baron, of which the Ki ing v. Rowan, and the King v. Dreean, # Are 
recent inſtances. 


104 Trinity, 7 & . Geo. 2. 


A 17 34. discharge on motion, and that diſcharge tos; as wall 2 
"od by the court out of which the proceſs iſſued, Is by £ 
olonel 


Pir r's the court that the] juror, &c. was en on, as me 
8 done in the caſe of Hatch v. Bliſſett, Tri rin. 13 hi 
* Rep. Anne. Mrs. B ifert the defendant having been ar- a 
oy reſted in her return to Portſmouth from Wincheſter, "M 

where ſhe had been attending a cauſe of her own, 10 


the Court of King's Bench, out of which the pro- 7 
ceſs iſſued, diſcharged her on motion the next term, "ol 
and judicially took notice of the privilege 1 
to "_e Court of nts Je Prius. & 


Defendant diſcharged (59. 


5) The doarine concerning the 3 af a as well 
from arrefls as ſuits, appears to have undergone much. diſcuſſion, 
without attaining, for a long time, that certainty which 1s the great 
object of juridical diſquiſition. The opinions of writers upon this 
ſubject are as various as they are numerous; Lord Coke, who un- 
doubtedly was an able parliamentary lawyer, is not always conſiſtent 
with himſelf, and the contradiQory deciſions of the two houſes of 
parliament, either lead us to infer, that they had not themſelyes 
very preciſe ideas of the nature of their own rights, or to ſuſpe& 


that their determinations were not always influenced by the pureſt 41 
motives.— In one inſtance, we find the Houſe of Commons pro- 8 
curing their member to be diſcharged, as a right to Which he was a 
entitled, and which they would not ſuffer to be diſputed ;—in ano- by 
ther, the Commons are embarraſſed with doubts, and beg the ad- ſp 
vice of the Lords, by whom they are referred to the Judges, who, Wl 
with profound humility and reſpect, ſay, “ That they ought not to 5 
66 anſwer to that queſtion, for it hath not been uſed aforetime, that 1 
the Juſtices ſhould in any wiſe determine the privilege of this 1 
„high Court of Parliament.” J id. 1 HatſelP's Prec. 29. the caſe al 
_ Mr. Thorp, who, though Speaker of the / Houſe, was ſuffered pi 


to remain in cuſtody. But in a few years after, we find them ſo | | b 
offended at the arreſt of a member, that they ſeut for the Warden 
of the Fleet, and committed him to the Tower, for refuſing to diſ- 

: charge 


n!; 7 & 8 Geo. 2 


charge his priſoner ; cher: which, the Recorder of London very 1734. 

_ gravely propoſed, that ſix members, accompanied by the ſerjeand 
and mace, ſhould go to the Fleet, demand the releaſe of their 
member ;—if refuſed, they ſhould break open the doors, and take 
him away by force. This extraordinary propoſition was actually 
carried by a majority, and the members appointed were proceeding 
to execute their commiſſion, until the Speaker informed them, they 
might be ſubje& to actions, upon which they relinquiſhed this vio- 

lent meaſure. © Vide Sir Thomas Shirley's caſe, 5 vol. Parl. Hi. 

113. It would be improper in a note of this kind (and indeed un- 
neceſſary, conſidering the alterations which have been made by ſta- 
tutes) to enumerate the variety of precedents that occur in the Jour- 
nals and other colle&ions. The moſt material are arranged in Mr. 
Hatſels Caſes of Privilege :—but I hope it will not be conſidered 

amiſs to ſtate briefly what appears to have been the progreſs of the 

doctrine The privilege of exemption from arreſts flowed ori- 
Binally from the principle, that it was neceſſary to ſecure the attend- - 
ance of every member in the diſcharge of his parliamentary duty, 
which-being paramount to bis obedience to the ordinary legal pro- 
ceſs at the ſuit of a private perſon, it naturally followed that ſuch 
his attendance. ſhould neither be prevented by the dread of confine- 
ment, nor interrupted by any reſtraint of perſonal liberty. When 
=; therefore a member was arreſted upon "meſne proceſs, he ſued out | | 

2 wit of privilege, which upon being pleaded, operated as a ſuper- „ 
ſedeas, 4 Reg. 834. Ryley's Placita Parliam. Append. 551. But : i [ 
upon an arreſt in execution,, there ſeems to have. been conſiderable | 1 
difficulty, inaſmuch as the officer, by diſcharging the member, be- 1 

came liable to an action for an eſcape, and the plaintiff could not | Wil 
iſſue a new writ for the recovery of his demand. To remedy theſe f 
inconveniencies, they had recourſe, in every particular caſe, to a2 
ſpecial act of parliament, which indemnified the officer, and en: 
abled the party to ſue out a new writ, after the riſing of parliament, 
 Hyde's Caſe. 1 Hatf Prec. 44. However, El/ynge and Dodderidge 
are of opinion, that theſe acts were unneceſſary, that the arreſt was 
merely void, and the execution was ſuſpended during the continu- 
ance of parliament, Elfnge's Parl. 199. Dodderidge's Antiq. in the 

preface. Theſe are no doubt reſpectable authorities, but they muſt 
de outweighed by thoſe ſeveral acts of parliament, which are ſo 
852 legillative declarations of a contrary opinion. Thus far the 


privilege 


1734. 


Trinity, 7 & 8 Geo. 2. 


privilege was aſcertained in the reign of Ed. 4. with reſpe& to 
| arreſts. Attempts however were made to extend it to ſuits 5. for 
in Ryves v. Cofine, Hy. 12 Ed. 4. the defendant pleadeg- E writ 

ſetting forth a cuſtom, that the lords, knights, citizens, &c. ad 
| parkamenta venieniet, & in aiſdem movantes arreſtari migime dabeant, 
_ fonprifonari, © SEU 1MPLACITARI,” &c, The plajotiff in his repli- 


cation demands judgment of the writ, alleging there was no ſuch 


_ cuſtom. The Barons of the Zxchequer, after conſulting the Judges 


of the other Courts, declare their opinion, that no ſuch euſtom 


exiſted to prevent their being impleaded, and they diſallowed the 


writ, Pryna's 4 Reg. 762. This opinion of all the Judges, expli- 


citly pronounced, very little more than twenty years after Thorp's 


caſe, ſhews that a great change had taken place in their ſentiments 


ſince that time, when the privilege of parliament was thought to be 
| fo myſterious, that the Juſtices ſhould not in any wiſe determine it; 
or elfe evinces that the Judges had in Thorp's caſe affected a re- 


ſerve, which policy might haye recommended, and the circum- 


ſtances of the times have rendered prudent.———In about three years 
after the caſe of Ryves v. Co/ins was determined, the cafe of Mr. 
| Atwyll occurred, when the legiſlature paſſed an act to ſtoꝑ pro- 


ceedings againſt him upon informations in the Excbeguor, the pre- 


amble of which act recites, that not only his perſon ought to be free, 
but alſo his harſes, aud other goods and chattels neceſſary to be had 
evith him, 1 tatf. Prec. 48, ——In the Earl of Huntingdon's, Aung 


1554, the Lords declare the fervice of a ſubpena in parliament 


ume, to be a breach of privilege, in which the Commons. refuſed 


to concur but in 1557, when a member of their own body com- 


3 plained of being ſerved with a /ubpang to appear in Chancery, they 


ſent a meſſage to the Chancellor to revoke the prageſs ; and in 
1601, they proceeded ſo far as to reſolve, that ſerving ſubpegnas ad 
2 3 without leave, Was 2 | breach of nenn mere” A bent 


of arreſt, (except when parliament v was not lung) and” of paſſing 


ſpecial acts appears to have fallen into diſaſe, and the two houſes 


exerciſed that power, which muſt have been incident to their con- 
ſtitution, and neceſſary to preſerve their authority, namely, that of 


diſcharging their member upon their own order, executed by their 


own officer: —in many inftagces they pupiſhed the perſang who 
{id out, as well as thoſe who executed the proccſs. But to re- 


medy 


Trim 7 & 8 C. 2. 


wes thoſe mnſctis for which ſpeciak acts had been thought ne- 
ceſſary, the ſtat. 1 Fac. I. c. 13. was paſſed, enacting, * That if 
& one in execution be ſet at liberty by privilege of parliament, after 
® ſuch privilege determined, the party may take a new execution; 

4 and no ſheriff or bailiff ſhall be charged for delivering ſuch pri. 


« yileged perſon out of execution.” — But in ſubſequent times, the 


extent to which the privileges had been puſhed, began to be feverely 
felt, when parliaments became frequent, and the ſeſſions of Tong 
duration it was extremely difficult to proſecute a ſuit againſt a 


member; and upon a writ of error, or appeal to parliament in which 


a member was concerned, I conceive it muſt have been impoſſible 


to proceed, for the very aſſembling of the court was a ſuſpenſion of 


its juriſdiction guoad a member of parliament. But the claims of 
juſtice have at length been yielded to, and ſeveral ſtatutes have been 
paſſed for the relief of ſuitors, without infringing upon the neceſſary 
privileges of the reſpective houſes. By 12 & 13 W. 3. c. 3. actions 
and ſuits may be commenced againſt a peer or member of R 
ment after the diſſolution, and in the interval of parliament.— 
11 G. 2. c. 24. extended the benefit to ſome of the courts of ſeſſion 
in Wales; and by 10 G. 3. c. 50. „ No action, ſuit, or any other 
« proceſs, or proceeding thereupon, ſhall at any time be impeached, 


ce ſtayed or delayed by or under colour or pretence of any privilege 


of parliament.” The perſons of the members are protected, and 
the n is by diſtreſs infinite, 


After theſe "WSN 205 e and the numerous deci- 


ſions upon the ſubject of privilege in general, it muſt appear extia- 


ordinary that the duration of the privilege from arref! ſhould remain 
- unaſcertained to this day. Prynne ſays, it continued ſo long as the 


member received wages, which were paid after the diſſolution for a 
number of days proportionate to the diſtance of the member's place 
of abode, from that where the parliament was held.— Judge Black-. 
one ſays, the privilege continues forty days after every prorogation, 
and forty days before the next appointed meeting, for which he cites 
the caſe in 2 Lev. 72. vid. 1 BI Com. 165. But the caſe in Lev. 
cannot be conſidered as having decided that point, otherwiſe the 
Judges would not have heſitated as they did in Colonel Pitt's Caſe, 
in which they ſaid, it was not neceſſary to determine the time, that 
it muſt in all events be a convenient time, and that two days was not 

a convenient 
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out writs of privilege, when they were not members. 


Trinity, 7 & 8 Geo. 2. 


a convenient time.——Howerer, the obſervation. 1 have made. ap- 
plies only to England, for in [reland the law of privilege was ſettled 


ſo early as the year 1463 —By 3 Ed. 4. c. 1. © No miniſter of 


the parliament, coming or going to the ſaid parliament, during 
« forty days before and forty days after the ſaid parliament be 
te finiſhed, ſhould be empleaded, vexed, or troubled by no mean,” — 

I have only to add to this note, which 1 feel I have extended to an 


unreaſonable length, the ſeveral other /riſb ſtatutes upon the ſame | 


ſubject. 28 Hen. 6. c. 4. impoſed a penalty upon 8 ſuing 
8 10 & 11 
Car. 1. c. 12. indemnifies the ſheriff, and gives a new writ of exe- 


cution, &c.——6 Ann. c. 8. explains what is meant in the ſtat. of 
Ede. 4. by the words * after the ſaid Parliament finiſhed,” that 
the privilege begins forty days before the meeting, and continues 


forty days after every prorogation or diſſolution. —=1 Geo. 2. c. 8, 
perſons entitled to privilege may be ſued after fourteen days follow- 


ing the diſſolution, until fourteen days of the next meeting.— 
11 & 12 Geo. 3. c. 12. continued by 23 & 24 Geo. 3. c. 36. and 
further continued by 30 Geo. 3. c. 45. . 17. to 24th June, 1796, 


and to the end of the next ſeſſion, gives the full benefit of ſuing at 
any time, but the won! of members are not to be arreſted, 


Michaelmas 


tl 


Michaelmas Term, 


roth Geo. II. 1736. 


— 


_ MropLetoN againſt Corrs, in Prohibition. 


LRD HARDWICKE, Chief Nufice, delivered The juifdic- 
the opinion of the court. This is a declaration in tion of the 
| eccleſiaſtical 
prohibition, in which the plaintiffs, huſband and court with 


wife, ſet forth the 7 & 8 WW. 3. c. 35. whereby the . | 


penalty of 1ool. is inflicted upon any perſon. who marriages. 


Ca. Temp. 
ſhall marry any couple without licenſe or banns re- . 


gularly publiſhed, and 10l. penalty upon the man 326, 39ß. 


ſo married, to be recovered with coſts of ſuit by 2 1 5 48. 
the * ; and aher ſet forth, that although 2 3 5 


the 351. 
2 Stra. 1056. 


Cunn. 55, 
114. Ande 57 4 Vin. Abr. 320. pl. 14. S. C. 


110  Michaelmas, 10 Geo. 2. 
1736. the lay people of the land are not puniſhable by 
en any canons, or conſlitutions eccleſiaſtical, yet the 
MippLr rox 
again vicar general, or provincial of the biſhop of Here- 
 Cnrorrs. ford, intending to vex and. oppreſs the plaintiffs, 
Declaration. and to draw the trial, which of right belonged to 
the king's courts, into his own, had libelled them 
in the court chriſtian of the ſaid biſhop, at the pro- 
motion of the defendants, and had ſummoned them 
to anſwer, &c. and ſet forth in the charge againſt 
them in a libel to this effect; That by the laws, 
canons, and conſtitutions of the church, it was re- 
quired, that every perſon to be married, ought to 
have their banns regularly publiſhed, or to procure 
a faculty or licenſe from the ordinary; and ought 
alſo to be married between the hours of eight and 


twelve in the forenoon, in ſame church or chapel ; | 

and that whoever offended in any of theſe particu- 

dE GE rs, was liable to eccleſiaſtical cenſure, and that in 
1731, and before the commencement- of the ſuit, 
the plaintiffs being inhabitants of Dove, in HRerefard- | 


ſhire, procured themſelves to be clandeſtinely mar- 
N ried, by one Allen, a clergyman, in their own 


| * dwelling-bouſe, between the hours Uf One and. eight — 
3 in the afternoon, without banns or licenſe ſirſt ob- of 
| tained; and that by virtue of ſuch marriage, bey 
þ have ſmce cohabited together as man and wite: 
1 ten the declaration alleges, that the court chriſ- 0 
| | ____ riamthas/no-cognizance'of this matter, for that ir is 0 
1 a mere temporal oſſence; and further, that the i 
| 5 pPlwKhaintiſſs delivered to the defendant the kingꝰs rnit 4 
of prohibition, notwithflanding which, heal con- E 


tinves his ſuit. To this declaration, the defendant s 
by his plea, denies that he has proceeded in the ec- 
cleſiaſtical court againſt the king's prohibition, and 

5 for 


n 10 rd. 2. 


for coufultstion demurrs ec l \ plaintiſh 
Joe _ A e ant 98 ä 


Three queſtions * been made at 1 ven, 


Fiſt, Whether 1 virtue of tho canons of 1 


lay perſons are punifhable for this offence in the 
un oourt oy Oe! cchfures! "a | 


perſons are not bound by theſe canons, yet whe- 
cher the ſpiritual court has not a power to puniſh 
under a juriſdiction which they before enjoyed by 


virtue of the ancient canon law, received and al- 
lowed by: the — 1 98 and cuſtom of the 


n 


Thirdly, Whether 4 n foiritual « court 


air 


1736. 
— me 


Midprrros 
againſt. 
CrorrTs. 


And demur- | 


rer. 
Joinder. 


bis, Whether if it ah admin; bat 15 he 


ever had ſuch juriſdiction, yet whether it be not 


taken away by the 8 W. 3. cap. 35. n infliéts 2 
penalty on the man ſo married? Tg 


Tube firſt of chelt . en divides itſelf 


Into two has ne $5 


, Aeg, W the a FOOD of 1603, relating to 


-candeſtine marriages, do, by their expreſs words 


and proviſions, extend to the perſons in the pre- 
ſent eaſe? And the ſecond will be, Whether, ſup- 
poſing that lay perſons are within the expreſs. 


words of theſe. canons, their authorities can bind 
dhe 0 fo 


— 12 — 92 ares 1 —.. . Lon eSn” BETS aLES ——_—— N 
rbb —— 3 —— 
. . 2 — . en ne nn = — = 


5 6 

— 5 3 
— d. . 

—— 


_ PR 
Ry 
=> 


n 


— -— BS 


PDT 


— 


22 r 
2 ERE FSW ty <ong are tons => 
. 8 * et 


C— — 
— — r 


— - 8 ASII Oh Wn oop ne ge GIS 
1 * . 5 - 
— — —ꝛ—ͤ—ũ— — —— — 
— 2 — — 
- mum bn OE — 3x 
5 2 WV: - - EE 
RT ane = ea. 


Mipprz rox 


Michaelmas, 10 Geo. 2. 


As to the firſt conſideration, there are five ca- 
nons relating to clandeſtine marriages in thoſe: of 


1603, the 62d. 1oiſt. 102d. 104d. - 104th. The 
62d. ordains that no miniſter ſhall celebrate matri- 


mony between any perſons without banns or li- 
cenſe, nor in any place but a church or chapel, un- 
der a penalty of three years ſuſpenſion; the 101K. 


102d. and 104d. relate only to the perſon by whom, 


and the manner in which, licenſe is to be granted; 


the 104th. relates to perſons marrying under colour 


of licenſes which are void, not being obtained ac- 


cording to the direQions' of the above canons; and 


declares that any officer offending ſhall be ſuſpend- 
ed ſix months, and that the parties married by 


ſuch falſe licenſe, ſhall be ſubject to the penalties of 
clandeſtine marriage, and that the licenſe ſhall be 
void. —lIt ſeems plain from theſe canons, that none 


of them could any way affect the parties contract- 


ing, except the laſt clauſe 104th. of marrying by 
Kerne; but this is a marriage withqut, banns. 


falſe li 


or any licenſe at all. 


8 Then as n ſecond point, ſuppoſing the laity 


within the words of theſe canons, then whether 


the authority by which they are made can be ſuffi- 
cient to bind the laity? The authority by which 
they are made is well known to be the biſhops and 


clergy, in convocation aſſembled, by royal licenſe, 
and afterwards confirmed by the king; but the 


objection to them is, that they never were con- 
firmed by parliament, and therefore cannot bind 


the laity. This is a queſtion of a very extenſive 


nature, and of great conſequence, and ſome variety 
appears in our law books about it ; notwithſtand- 


ing 


Michaelmas, 10 Geo. 2. 


ing which, I always underſtood, until it was diſ- 

puted in the preſent caſe, that theſe canons did not 
bind the laity for want of a parliamentary ſanction. 
Upon this reaſon, I ſuppoſe it was objected at the 
bar, that theſe canons of 1603 were of no validity 
with regard to the laity, and my brother WRIOHr, 
who in the laſt argument was of counſel for the 
defendants in prohibition, expreſsly admitted that 


the canons of 1603 did not proprio vigore, bind the 


laity; but infiſted upon the ſecond point, That the 
ancient canons alone, eſtabliſned under ſuch ſanc- 


tion, would bind the laity 3 but as the contrary 


113 


1734. 
— 
MipDpLETON 


againft 
Crorrs. 


1 Black. 
Com. 79. 


doctrine was ſtrenuouſly contended for by ſome of 
the counſel of that fide, it is neceſſary for us to 


give our opinion upon this matter, upon the beſt 
conſideration: and we are all of opinion, that the 
canons of 1603, by their not being confirmed in 
parliament, do not proprio vigore bind the laity ; I 
ſay proprio vigore, for in ſome reſpects they do; 
there being many proviſions in theſe canons that 
are of ancient allowance, and declaratory of the 
aneient uſage of the church of this realm, which 
bind 75 an enn, preredent t to . latter ca- 

ane . 9 Satan 


In treating of this queſtion, it may ſerve for il - 


The canons 
of 1603 do 
. not bind the 


laity, not 

being con- 
firmed by 
parliament, 
ante 76. 


luſtration and ornament, to look back into the an. 


cient conſtitution of this realm, and the ſeveral 


councils held in this kingdom, under the Saxon 


and Norman governments; and any one who gives 
kimſelf the trouble to look into the laborious col. 
lections of that learned antiquary, Sir H. Spelman, | 
will find that he gives but little inſight towards 
fixing this point of the canon law. The like may 
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Mir rox 


again} 


Caor rs. 


1 Black. 
Com. 82. 


| Michaelmas, 10 Cen. 2. 


be ſaid of the councils before the conqueſt, by rea- 
ſon they were mixt aſſemblies, compoſed partly of 
the laity, and part eccleſiaſtics, where ſometimes 


the king with the nobility and commons were pre- 
ſent; but how the commons came to theſe coun- 
cils, whether by election or otherwiſe, or whether 
they had any part or ſhare in making of canons, 


or what their conſtitution was, is extremely dark 
and uncertain : it is the fame with regard to many 
of the conftitutions, after the coming of the Nor- 


mant; then follow the legamtine conftitutions, ſub- 
| ſtituted merely by papal uſurpations and authority. 


Upon this important queſtion therefore, it is ſafeſt 
for judges to proceed upon ſure and certain founda- 
tions, ſuch as the fundamental principles of our 


5 conſtitution, acts of parliament, and the ſolemn 


judicial opinions and reſolutions contained in our 


old lau books relating to this matter. 


No law can 
bind the peo- 
ple unleſs 


and com- 
mons. 


T 0 argue firſt from the fend, abs gene- 
ral nature and foundation of our conſtitution, it is 


no certain, that no law can be made to bind the 
people of the land, unleſs their own. conſent be 
firſt obtained by the joint concurrence of the three 
eſtates, king, lords, and commons; for neither 


the king alone, nor with the concurrence of any 


particular number, or order of men, has this autho- 


rity ; this part of the conſtitution is ſo well known, 


that to cite authority for it, would be only to prove 
that it is now day. I ſhall therefore only refer to 


the parliament rolls of 2 H. 5. Parl. 2. No. 10. and 


to 12 Co. 74. and 4 In/t. 1. where it is determined, 
that the king cannot change the law of the land by 
his prodamagion. The beer of making laws 

- ariſes 


p 


NM keel. 10 Geo, 2. 
ariſes to. . king as our ſoveręign lord, and to the 


lords by inherent right, as they are one eſtate of Non NEE, 0 


the realm, who are to be bound by the laws; and 


to the commons, as repreſentatives of the people: 


and therefore my Lord Coke fays, that they repre- 
ſent the whole commons of this realm, and are 
truſted by them; ſo that in every aft of parliament 


by conſent of king, lords, and commons, the con- 
ſent of every individual ſubject i is by repreſentation 
contained, and by reaſon of ſuch repreſentation, 


every man is ſaid to be a party, and privy to the 
act. But of canons made in conyocation, all theſe 
are Wann n *. 1 15 * under the 


1 p ſeal. 
" has heen aid by Doctor F 7. the 4 


„ 
1736. 


rox 


againſt 
Corrs, 


fendant, that the Houſe of Commons are but an 5 


implied, and not an actual repreſentation of the 


body of the commonalty, becauſe there are many of 


the people who have. no right to vote in the choice 
ol a repreſentative ; and yet in the convocation, 
where the canons are made, the whole nation is as 


much or more repreſented, "becauſe, fays he, every 
parſon repreſents his pariſh, and every parſon has 
à vote for chuſing proctors for convocation ; but in 


electing the commons, men having no freehold or 


freehold j in ancient demeſne, women, and perſons 
within age, have no right af voting for members 


of parliament: the fact 1 18 certainly true, that ma- 

ny people, as women, copy holders, and freeholders 
in ancient demeſne, have no right of voting in the 
choice of members of parliament ; but that does 


not wake it leſs a repreſentation of the whole ; for, 
in a papylar ſtate, it is not to be imagined, nor 
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MiDDLETON 


againſt < 
Crorrs. 


Michaelmar, 10 G 2. 


was it ever ſuppoſed, that every individual muſt 
neceſſarily have a right of voting, but that ſome 
rule of qualification muſt be laid down, and that 


has been taken from the moſt valuable, on account 


of property, and that likewiſe has been aſcertained 


by latter acts of parliament ;'but this is a new and 
groundleſs notion, unheard of in our law books, 
that the rector of every pariſh is the repreſentative 
of his whole pariſh in the election of a convocation 
man: he who is poſſeſſed of a certain ſhare of pro- 


perty, is repreſented in parliament; but there is no 


manner of foundation, nor the leaſt colour in the 
world to ſay, that a parſon repreſents his pariſh ; 


for he is ſcarce ever choſen or put in by them, but 
by the ordinary, or lay patron ; and how can they 


delegate any ſuch power to the parſon, as to vote 
for a repreſentative of his whole pariſh ? Certainly 


there is no room to ſay they can; it is contradic- 


tory to the very writ, conſtantly iſſued to every 
metropolitan to ſummon a convocation; it is con- 
trary likewiſe to the præmonitary clauſe in every 
ſummons to the biſhop; and it is alſo contrary to 
the writ iſſued by the biſhop to his dioceſs, which 
directs which of the clergy ſhall come in their pro- 
per perſons, and which by repreſentation, 4 Int. 
4. Præmonenies decanum capitalum eccle ge veſire ac 
: archidiaconos, totumque clerum veſtre diocgſi quod iidem 


decani et archdiaconi in propriis perſonis ſuis ac dictum 
capitulum per unum, idemque clerus per duos procuratores 


idoneos plenam et ſt Mcientam poteſtatem ab ipſis capitulo : 
& clero diviſim habentes prædict die & loco perſonaliter 


interſint, &c. The words and common ſenſe of the 


- writ import, that only the clergy are called, and 
bs. proctors are the repreſentatives of the clergy 


alone, 
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alone, and derive their power from them. It is 1736. 
ſaid, 4 Int. 322. that in conyocation the whole by Ry 
body of the clergy are preſent in perſon, or by re- again 
preſentation; from hence ariſes the ſubſtantial dif- 9 | 
ference between the ancient canons made in the ge- il 
neral council of the church, and confirmed by the '| 
Roman emperors after they became chriſtians, and 
our more modern canons, made either in a national 
or provincial ſynod, and confirmed by the crown: 
for there is no doubt, but that the ancient canons 
of the church made and confirmed by the Roman 
emperors, bound all the ſubjects of the empire, laity 
as well as clergy, as far as all the obligations of 
them extended; but the binding force of theſe 
canons was not fron any particular prerogative in 
the prince, as head of the church, but becauſe the i 
ſupreme legiſlative power was veſted in him by the | 
Lex Regia mentioned by Juſtinian, and in the Di- Toft. lib. 1. 
geſt de conſtitutionibus, L. 1. Tit. 4. Et quod principi fit. 2.1. 16. 
placuit, legis habet vigorem. By this law, we ſee the 
whole power of making laws was entirely given in- 
to the hands of the prince ; but probably it might 
be gained at firſt by uſurpation: : but the caſe is far 
otherwiſe with us in England, where the king has 
only a part of the legiſlative power; and therefore 
the argument in Salk. that the king's conſent can- Salk. 673. 
not make a canon binding, becauſe he has not the 
legiſlative power in him, as the Roman emperors 


had, is of great weight in 225 queſtion, and has 
| received no anſwer. 
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The anſwers endeavoured to be given are two, 
ert, that the confirmation of the emperor was on- 
ly to give them a civil ſanction; but although this 
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crown of making eccleſiaſtical laws, the hity are 


Michaelmas, 16 Geo. 2. 


was ſaid, it was not proved; for I dv not find any 


temporal penalties: annexed to the breach of any of 
them. The ſecond anfwer was, that wherever. the 


law had fixed a power to bind the people; that muſt 


include the conſent of the people; and therefore 
as the law of England has lodged this power in the 


. bound to obey them, when fo made: but this is 
| begging the main queſtion, which is, Whether the 


law has depoſited in the crown the ſole power of 


binding the hity, by canons made without the 
conſent of 3 Ts | | I, 


e argument drawn from tus reſis of ths 


Engliſh conſtitution is, that the power of binding 


by new laws, and that of impoſing. taxes, are co- 


extenſive: thus the parliament makes laws and 
impoſes taxes; but the clergy in convocation never 


pretended to any ſuch power as to charge à grant 


of a tenth or fifteenth to bind any one but them- 
ſelves; and by analogy of reaſon they .can only 
bind themſelves. by their conſtitutions. If they 
could do otherwiſe, it would greatly affect both 
the liberty and the property of the laity, excom- 
munication being the immediate conſequence of 
diſobedience to their laws, the effect of which is, 


to diſable a perſon from doing any judicial act; as 


to ſue any action at law, be a witnels, &c. which 
greatly affects their property; and the writ De er- 
communicato capiends intirely deprives them of their: 


liberty, by impriſonment without bail or main- 
prize. The convocation may make laws to bind 
themſelves, but it is admitted r canndt at bind, (Re 
W of the. e | 
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Again, the rule of any conftitution in a parti- 
cular caſe, cannot be better found out than by ob- 
ſerving what the conſtant uſage and practice has 


been; now the practice ever ſince the reformation | 


has been, that when any material ordinance or re- 
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gulation has been made to bind the laity, as well as 


the clergy, in matters merely eccleſiaſtical, they 


have been either enacted or confirmed by parlia- 


ment ; of this the ſeveral acts of uniformity are ſo 
many iliancen, for by them the very rites and ce- 
remonies of the church are forbid or eſtabliſhed; 

and it is alſo very plain from the preamble of theſe 
acts, that although they were firſt approved and 
took their original from convocation, yet that the 


convocation was looked upon only as an afſembly 


of grave and learned men, fit and proper to pro- 


poſe laws, but never as e n to enact 
them. 15 


* T * 1 . . 4 | + : | 


| | o this it has been objected, that the reaſon of the 
parllaments' ſanction was to enforce them by civil 


penalties, and undoubtedly this was one, but not 


the only reaſon ; ſince if it had been the prevailing = 
opinion of thoſe times, that the clergy could make 


canons to bind the laity, it cannot but ſeem 
very ſtrange that they could not truſt the leaſt re- 


gulation of ever fo ſmall importance, to the autho- 


rity of a canon and eccleſiaſtical cenſure, a fanction | 


. fullcient to enforce i it. 


| Upon one of the arguments in this caſe, it was, 
though not in words aſſerted, yet endeavoured to 


be proved, that as the ſpiritual court has power, 
oyer the laity in matters of marriage, ſo the con- 
vocation 
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vocation had to make canons to bind them in thoſe 


matters; and that in the Re Ecclgſiaſtica, where ſpi- 


ritual courts have confeſſedly a juriſdiction, there 


the convocation have a power to make new laws 
for the better regulation of ſuch matters. The ſpi- 
ritual courts have undoubtedly a juriſdiction over 


marriage, teſtamentary bequeſt, tythes, &c. : if this 
argument were to be allowed, they might as well 


make canons to eſtabliſh the degrees of conſangui- 


nity within which marriage may be contracted, 


and order the deſcent of inheritance of lands, and 


parliament. But no alteration as yet has been ever 
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take recognizance of ſeveral ſpecies of crimes, and 


then they would in a very extenſive manner affect 
both the property and perſons of the laity by their 


en ficavit ; and what conſequence this would have 


is plain to every eye. This attempt would tend to 


make the power of convocation in making canons, 
co- extenſive with the juriſdiction and authority of 


made in theſe aſſairs without the interpoſition and 


authority of parliament, which is ſufficiently wit. 


neſſed by 32 Hen. 8. c. 38. concerning the lawful 


degrees of marriage, 21 Hen. 8. c. 5. concerning 
the probate of wills, 22 & 23 Car. 2. c. 10. con. 
cerning inteſtates eſtates; if this doctrine had been 
law at the time of making the ſtatute of Merton, 
the biſhops would have had no reaſon to have ap- 
plied to parliament to alter it, nor would they have 
received that famous and memorable anſwer from 


the Lords, N olumus leger Angliæ mutari. The only 


authority for the contrary opinion) that has been 
produced, is in 1 Ro. Abr. Needbam's caſe, Hil. 7 
J. 1. C. B. the authority of which amounts to but 


little, for ee . for ſeveral dioceſes make 
Bona 


Michaeimas, 10. Ces. 2. 


bon notabilia, as appears in Perkins 48 9-3 fo that 
it appears this canon has changed the Jaw, if it 


were otherwiſe before; Rolle himſelf ſeems to ex- 


preſs a doubt of this _ in the very caſe itſelf; 

beſides, if it be allowed as good authority, it 5 
fects only the clergy, the caſe being only between 
the officers of the archbiſhop and biſhop, concern- 


ing their juriſdiction, and there are no words in 
it that will affect the laity: what further weakens 


the authority of this caſe is, that in Sir John Need. 
ham's caſe in Coke's Reports, which I take to be the 

ſame caſe, nothing is mentioned to this effect; and 
this is a point of too great moment to be deter. 
mined 55 a looſe note in an Abridgment. 


I come now to the ſecond head of argument, the 
ſtatute law, and as I find no poſitive declaration 


121 


1736. 
—  — 
Mipprg rex. 


againſt 


Caorrs. 


8 Co. 135. 


made by parliament as to this point, ſo all that can 


be expected from hence is to learn the ſenſe of the 
legiſlature in theſe matters; and the ſeveral acts of 


uniformity (as before noted) furniſh proofs very 
material to ſhew, that the parliament have ever 
been of that opinion; at leaſt, that they themſelves 


alone have power to make canons to bind the 
whole people. 25 Hen. 8. c. 19. is the only ex- 
preſs act of parliament concerning the making of 
canons, where a commiſſion is appointed of ſixteen 
clergy and ſixteen laymen to review the canons 
then in force, and to continue or abrogate which 


of them they thought fit. This ſtatute was conti- 


nued by 27 Hen 8. c. 15. and by 35 Hen. 8. c. 16. 


and by 3 & 4. Edi. 6. c. 11.3 but theſe being only 
acts for continuance, are not publiſhed in latter 


editions of the ſtatutes, but are to be found in Raſ- 
tall's 
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Michaelnas, 10 Cin 2. 
zalfs ſtatutes at large; but 25 Hen. 8. is ſilent as to 


the perſbns over whom the obligations of the ca- 
" nons ſhall extend. There is indeed an humble ac- 
knowledgment of the clergy, according to the 
truth; for the preamble recites the requeſt of the 
clergy, and their fubmifſion and promiſe, never to 
enact or execute any new canon, unleſs the king's 
royal licenſe or affent may be firſt obtained for that 
F as alſo their e to have Mer canons 


reviſed. | 


When an at 


is done un- 


der a power, 


it is eſteem- 


ed to have 
its validity 


from that 


power. 


Two ans 3 ariſe m theſe farures material 4 


to — ite) Hs >. A 


Firſt, That both the Kio and ks he it 
neceffary to take with them the authority of par- 


liament for abrogating part, and eftabliſhin g part 
of the ancient canons ; and furely if that opinion 
had then obtained, that it was the right of the 
king and dergy in convocation (excluſive of the 
parliament) to have made canons to bind the whole 
kingdom, it is ſcarce to be thought that they would 
have reſorted to the ſanction of parliament, in the 
reign of a prince ſo jealous of his prerogative, fince 
it is obvious to every one that he carried it upon 
every occaſion as far a as ever r any e did in ern 


ain 


4 


dabnalyy4 if the PR of f reviſing and reliably : 
ing the ancient canons had been eſſectually carried 
into execution, the improved ſyſtem would have 
derived its binding force, from the power and au- 
thority of Lg pies * _— is more certain a 
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in the law than this, that when any act is n un- 1736. 
der à power, that act 1 is g pe = > have its vali- F 
ww from 8 Power. - 1 10 5 againſt 
"0 > 875 427 * W Toth FRE OMe CROFTE, 
21 ede now to the laſt conflilerition upon 
which our opinion i is founded, viz. The Reſolutions 
and Judicial Opinions, in our books : and the firſt 
caſe in order of time, is the caſe of the prior of 
Leeds,” 20 H. 6. c. 13. abridged by Brooke, Title Or. 
dinary, 1. The caſe was, that the dergy in con- 
| vocation had granted a tenth to the king, and had 
enacted that none ſhould be exempted by virtue of 
any privilege. The prior of Leeds claimed an ex- 
emption by the king's letters patent, and the caſe 
Was heard before all the judges; but it does not 
appear to have been determined: but the argument 
turns upon that point, whether the proviſo in the 
act of convocation, to which the prior is to be con: ' 
fidered a party, did not amount to a waiver of his 4 
I privilege 3 ; and whether he ſhould not have inſiſted 1 
6n his exemption in convocation. Upon this occa- 
fion, Juftice Nezwton ſaid that the convocation had N 14 
à power only in matters merely ſpiritual; and that 4 
the ordinary has a power to make faſting days and = 
holydays, but not to allow or diſallew the King's 1 ö 
patents; and to make the conſtitutions provincial 1 
to bind the clergy, but not to bind the temporali- 
ty; and this opinion is not there denied by any 
body. The next caſe is, Mich. 24 Edo. 4. c. 44. 
The abbot of Waltham, who daimed the exemption, =_ 
as in the foregoing caſe, but no judgment was given . if 
on the principal'point, put it went off on a point | 
of pleading: in the argument of this caſe, much is e 1 
* the power of the convocation; and | 
4 K 
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dy act of 
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 Michaelmas, 10 Gen. 2. 


it was inſiſted upon, on the part of the clergy, that 
the abbot was eſtopped, for that the convocation 
is of equal ſtrength among the clergy, with the 


parliament among the laity or temporality ; and by 


acts of parliament every perſon ſhall be bound as 
party and privy. That the reaſon is the ſame as to 


acts of convocation ; for every abbot and prior is 


party and privy, and therefore ought to be eſtop- 


ped by acts in convocation : it is ſaid likewiſe, . that 
they may bind themſelves by an a& of convocation, 


but nothing further is advances: on the put of the 
n e 4 


To the Grit of theſe OT it was ſaid by Doctor 


Andrews that Brooke has miſrepreſented this matter, 


by making Newton ſay, that the convocation could 


not do any thing to bind the temporality,” which 


means temporal perſons ; but that in the Tear Books © 
it was /a temporalitie, which means temporal things ; 
ſo that what is there faid by :Newton, relates only 
to temporal rights, and not to temporal perſons; 


dut in framing this opinion, only the laſt edition of 
the Tear Books has been conſulted, for in the old 


edition it is 4e eee. and therefore this criti- 
ciſm d founded „A. * print, falls to the 


1 ground. 


. 


Te was further r Gd, ü that in the cals of he prior 


of Leeds, the queſtion was not whether the con vo- 


cation could bind temporal perſons, but temporal 


matters; for undoubtedly the prior was a ſpiritual 


_ perſon, and the queſtion only was, whether they 


could conclude him from claiming his exemption, 


which was a temporal right : but it is In Newton 


gives 
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gives his opinion at large as to the power of the 
convocation, and conſiders the king as aſſected by 
their claiming to allow, or diſallow his patent; and 
the words Ceux. de ſainte egliſe, which are oppoſed 


to Ia temporalitie, muſt mean the perſons of the 
clergy ; ſo Brooke conſtrues them, for he has put 
the word clergy in their ſtead, and conſequently 


le temporalitie means temporal perſons : the like ob- 
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ſervation has been made on the abbot of MWaltham's 
caſe, that it relates only to the temporal rights of 


the abbot ; but this is no anſwer to what is there 


laid Mis for it is clear that it is to be taken for 


granted throughout the caſe, that the convocation | 
can only bind the clergy ; and this was all that was 
endeavoured by the counſel who were for extend- 


ing the power of convocation ; for it is put upon 


this point, that all the clergy being repreſented in 


convocation, therefore they bind themſelves : but 


| think the clergy in convocation have a power on- 
ly to bind themſelves in ſpiritual matters, and can- 
not bind themſelves in temporal matters. 


Convocation 
cannot bind 
themſelves 


- in temporal 
mutters. 


The next caſe is called the Convocation caſe, 12 Co. 
7. where the ſame is laid down, that the convoca- 


tion may bind themſelves, founded upon the fore- 


going caſes: there is indeed an extraordinary ex · 


ception in the end of the caſe, for it is there ſaid, 
they can do nothing againſt the law of the land; 
then comes the exception, viz. except for ſpiritual 


cauſes, or which concern ſpiritual perſons; but this 


is certainly miſprinted, for it is neither grammar 
nor ſenſe, In Cawdry's caſe, 5 Co. 32. reported 


alſo in Moore 755. and in 2 Cro. 37. it is held, that 
the king may, with the conſent of the convocation, 


make 
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conſequence, I have conſulted two MS. notes of it, 
taken by the ableſt hands, one by Lord Ravymonn, 
Chief Juſtice, and the other by Lord Chief Juſtice 

Evs#,' and both of them confirm Carth. Report. 


I Ld. Raym. 
447» 539- 


$45, 


Michaelmas,, 10 Ci. 2. 


make laws to bind the clergy, without the parlia- 


meat: in the caſe Eg n M. z. Carth. 48 5. it was 
laid down by Hol, Chief Juſtice, that all the clergy 
were bound by canons conſirmed by the king; but 


that the laity are not, unleſs they are .conkixmed by 


parliament. This caſe is reported likewiſe in Salk. 


134. and to the ſame effect, though not ſo fully as 


to this point; but as this is a caſe of very great 


There was another caſe much to the ſame purpoſe, 


Trin. 3 Anne, reported in Mod. Caſes, 188. (di, 

which though it is not a book of the greateſt autho | 

rity, or moſt correctneſs, deſerves, to be, credited in 
this particular, becauſe it is agreeable to Lord Chief | 


22 juſtice HoLT's opinion, in another report of the 
| caſe; the laſt is Davis's caſe, Mich. 5 Geo, 4: C. B. 
where a prohibition was refuſed upon 12 Anne 5 7: 


being a proſecution in the ſpiritual court for teach- 


ing ſchool without licenſe. Theſe are all the caſes 


on this ſide of the queſtion, from whence, the pre- 


voailing opinion appears to have been, that the ca- 
nons did not bind the laity without the ſtrength of 


an act of parliament, becauſe they were not repre- 


ſented i in convocation. = 64.3% ba- öde l Ne 


The a ang es ig on _ hes. fide. were ; but 


three; the irſt of theſe. is in Maore 781, (e) in 


Changer 7. 


n 188. Brits; Sand, alk, e ak. 9 


Holt 141. 


e) Bird v. Smit 


r. 522,40 ib e % » Þ A 


> 
id 


1 
£ 


Cy 
dion. | | 
. ” 


Michnelmas, 10 Cra. 2. 


Chancery, where it is aid, and reſolved, That the 
: Sanne of the. church, made by the convocation 
out the. parliament, ſhall bind in 


an matters ecelefinſient as well as an act of parlia- 


ment; for they fay, that by the common law every 


archbiſhop in his / province; biſhop in his dioceſs, 


ke canons to bind within the ſeveral limits; this 


cree ſuch as would net be allowed at this day; ſo 


that there is great room to ſuſpec the reaſoning of 
it: whatever i is there {aid of the power of archbi- 
ſhop and biſhops is certainly not law z but at moſt 
the caſe was between clergymen, and in re eccle- 
fiaftica ;\ and. what is ſaid in it may be underſtood 
to be ſaid of clergymen only; for it is certainly 


true no biſhop can make canons to bind his dioceſs, 


and all that was neceſſary to be determined in the 


caſe was, that they can bind the clergy, ſo that the 
caſe is not much to be relied on ia the preſent queſ- 


* 


| The 2 Pg was in 3 * 5 it 18 nid. 5 

that a lawful canon is the law of this kingdom, as 
well as an act of parliament, and that whatever is 

the law of the kingdom, is as much the law as any 
thing elſe that is ſo; for what is law does not /uſ- 


and the houſe of convocation in the nation, may 


1 is certainly 2 very extraordinary caſe, and the de- 


cipere majus aut minus, This is true indeed, but 


2 lawful canon; and therefore the en 40 


this caſe are nothing at al; to the — 


what does it prove? Nothing in the preſent caſe, | 
becauſe it determines not what is neceſſary to malt | 
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| Michaelmas, 10 Geo. 2. 


The laſt caſe was that of Grove md Elliot, 2 Ventr. 
41. where Chief Juſtice Vavonax ſays, that the 


canons of 1603 are enforced, although never con- 
firmed by parliament; and that the convocation, 
with the king's conſent, may make canons for re- 
gulating the church that ſhall bind laics, as well 


eccleſiaſtics; it does not appear from hence, that 


Chief Juſtice Vaucxan was of a different opinion 


from that which is now delivered; but the autho- 


rity is much weakened, for it appears to be only 


on motion; and TyrrELL, one of the judges then 


on the bench was of a contrary opinion, and the 
other two judges did not deliver their opinion in 


this matter, and therefore it was only the opinion 


of a ſingle judge againſt another Judge, and all this 
upon a point not at Wong nn in "ING wg nook 


them. ” 4 

e ating theſe W * is ae to . 
ade which will preponderate; as to that caſe of 
Bird v. Smith, no ſtreſs can be laid on it, and then 


there remains only the opinion of VaucHan, to 


whom I oppoſe NzwTon, Piccor, Coke, TvarEL, 
Hor r, and the Oy of all ws 7 in the * 


1 chamber. 


A8 to * esd e queſtion, ite: we are "= 


clear of the opinion that the canons of 1603 did 


not bind the laity, the next queſtion will be, Whe- 


ther the ſpiritual courts have not a power to puniſh 


by the ancient canon law, received and allowed be- 
fore that time, by the general uſage and cuſtom of 
the realm ?—And we are all of opinion that they 
have ſuch a juriſdiction. That many ſuch uſages 

have 


Michaelmas, 10 Gro. 2. 


have obtained in this realm I have already ſhewyn 


by what I have mentioned of Caudrie's caſe, and 


this we think is really warranted by 25 Hen. 8. 
where there are words of ſuch import 35 Hen. 8. c. 


16; and upon this reſts the only and true founda- 
tion of all ectlefiaſtical juriſdiction within this 


agus er 


againſt. 
Sor 75. 


| Thave ſeen a manuſcript of Lord Chief Juſtice 


 Hauz's, where he imagines chriſtianity was firſt 


introduced into the land by coercion, though its 
firſt inſtitution was not by ſuch means; fays he, I 
_ conceive when chriſtianity was firſt introduced into 


this land, it came not without ſome external diſci- 


pline; but that could not bind any perſon without 5 


the conſent of the ſupreme power, or the voluntary 


ſubmiſſion of the people who received it. If it was 


fubmitted to by the ſupreme power, then it was 


the ſupreme civil power that gave it force: if the 


other, it was by a voluntary pact, which gave it 


power no longer than the parties ſubmitting pleaſed, 


and the king connived at it, and this might by de- 


grees produce a cuſtom e it "Row" os to 


{ 


_ cuſtoms, 


te next thi ing to be confidered 1 is, Whether this 


canon of clandeſtine marriages be one of thofe fo 


received by cuſtom as to be of force in England. | 
The canon of the council of Lateran made the 
3 Edw; 3. Linwood, Lib. 4. Tit. 3. De tlavids n 

onfatione; which contains a general prohibition” 


— ſuch marriages, inflicts the years ſuſpenſion 


on a miniſter marrying, and in Eoiitrahentes pena ds. 
bia * which ſays Limsvod in his Com- 
* — tn 
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Michaelmas, 10 Geo. 2. 


mentary, was that the contracting parties were 
labile to be excommunicated 200 wg 


it has been Mn by Dr. Andrews that this 1 Juril 
dition has been received and allowed in England, 
as appears by ſeveral entries in the Regiſtry of the 
ſee of Canterbury, which ſhews that this canon has 


been ſeveral times carried into execution: but this 


might be ſub filentio, and we can hardly allow it as 


an authority, for the parties might rather chooſe to 
ſubmit to the ſentence, than to undergo the hazard 


and charge of conteſting i it; but then there is a re- 


| gular judgment in the caſe of Matingley and Martin, 
in Sir William Fones, 257. which confirms it, for this 


is a caſe in point, and I can find no reſolution to 


the contrary, and it is the rather to be ſuppoſed, 
becauſe the clandeſtine marriages have always been 

complained of as detrimental to families; otherwiſe 
lay perſons muſt have been unpuniſhable *till 7 & 8 
N. 3. c. 35. ſo that we think this one of the ancient 


received canons. 


This 7 0 riſe to the third general queſtion, 
Whether this juriſdiction be either expreſsly, or by 
neceſſary implication taken away by 7 & 8 W. 3.? 
But before we determine this queſtion, I ſhall make 
two obſervations: ſirſt, that although ſome doubt 
was made whether this penal clauſe be ſtill in force, 
yet by looking into the ſtatutes, I find it is ſtill in 


force, being expreſsly taken notice of in ſeveral 


ſubſequent acts, and thereby continued as 10 Queen | 
Anne c. 19. ſect. 176. The ſecond obſervation is, 


that this penalty is inflicted only on the huſband, 


ſo that if the juriſdiction is taken away by this act, 
it 


R 


 Michaelmas, 10 Geo. 2. 


it is only ſo as to him ; but upon mature delibe- 

ration, we are all of opinion, that this ſtatute has 
not warranted the netz away the ſpiritual juriſ- 
diction. | 


| 
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The genere queſtion here therefore 1s this, Whe- 
which an act of parliament giving a penalty for a 


matter under eccleſiaſtical juriſdiction, takes away 


ſuch juriſdiction, if there be no ſaving in it? The 


following caſes were cited to ſhew that it was not 


taken away; in Grove and Elliot, 2 Ventr. 41. the 


court of C. B. held that the ſpiritual court might 
proceed, notwithſtanding the ſtatute 22 & 23 Car. 
2. c. 10. So in the caſe of Cory and Peppar, 2 Lev. 


222. Sir T. Jones, 93. but the caſe has not been 


taken notice of T think at the bar: but Carth. 464. | 


is later, and directly oppoſite to thoſe. The caſe 
of Burdett and Matthews, 12 Anne was ſubſequent 
to all theſe, but never was determined by reaſon 
of the death of one of the parties. In Carth. 464. 


the penalty by ſtatute, and the puniſhment by the 
ſpiritual courts were both for the fame purpoſe and 


Intent, being to prevent the teaching ſchool with- 
out licenſe; and it muſt be admitted that where the 


ſpiritual court gives ſentence for the ſame end and 


purpoſe as the temporal courts, it will be bad by 


the common rules of law, that nemo his puniri debet 
pro uno et eodem delicto, which is a good objection 
againſt allowing them to proceed in ſuch caſes, for 
how can a conviction in their courts be pleaded in 


a ſuit at common law for the ſame thing? But the 


caſe in judgment differs much from that, and we 
hold it to be'a ſort of middle caſe; for here the pe- 


nalty of 10l. is not inflicted with che fame intent as 
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| MivpLETON 


] againſt 


Corrs. 


preamble to the ſtatute, and the ſtatute itſelf; ſo 
here the proceedings in the two courts are diver/o 
intuitu, ubi cadem cauſa divetſis rationibus ventilatur, as 


the puniſhment by eccleſiaſtical cenſures, but colla. 


terally to ſecure the duties upon marriage, which 


is part of the king's revenue. 


This plainly appears to be the intent from the 


are the words of the ſtatute De Art. Cler. 9 Ede. 2. 


c. 6.3. the proſecution. in the ſpiritual court being to 
prevent and puniſh the crime, as contrary tothe laws 
of the holy church, and a thing of very bad conſe- 


quence in itſelf; the penalty upon the ſtatute is 


upon another conſideration, as it infers a fraud in 


the party upon the public revenue. 80 18 Eliz. in 
the caſe of baſtardy, which is ſtronger againſt the 


eccleſiaſtical courts than this ſtatute, becauſe there 
is likewiſe a power given to puniſh the parties; but 
the puniſhment deſigned in the ſtatute is not ſo 
much on account of the lewdneſs, as to prevent a 


charge to the pariſh by ſecuring it from the expence 
of maintaining the child, which is the evil ariſing 


from lewdneſs; yet notwithſtanding this penalty, 


the ſpiritual courts proceed to puniſh the lewd- 


The common argument for proceeding both in 


the temporal and ſpiritual, courts for the ſame of- 


fence, has been this, That one puniſhes only for 


the 1 injury the public ſuſtains; the other pro falute 
animæ : but this is falſe reaſoning, and no more 
than a diſtinction in words; for the intent of all 
puniſhments Is to correct the offender, and to pre- 
vent che like crime * the ee in nn and 


„ „ „ „ yp. 


bly p<Þ is jj nin oY. 
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che way of example; ſo that I hope T have . 


Mithtelnas, 16 Geo. 2. 


bliſhed a more ſubſtantial difference why the tem- 


poral and eccleſiaſtical courts ſhouid both proceed 
in this caſe, than what is angel given for the 
proceedings of both courts for the fame facts; but 
there is ſtill another reaſon for their proceeding in 
9 the dx caſe in the Spiritus court; "ny Book: of 


- @-- 


tbereft ceunti ad, is eſtabliſhed r che acts of uni- 
formity, 1 Eljz. c. 2. f. 16. By this the ordinary 
is impowered and authorized to puniſh with eccle- 


ſiaſtical cenſures all ſuch as ſhall act contrary to, or 


offend againſt this ſtatute ; from hence it follows, 
firſt, That the laity are bound by the Rubric from 
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„ againſt. 


Cxorrs, 


marrying without publication of banns, as is there. 


in directed; ſecondly, That they are puniſhable by 


the cenſures of the church for acting contrary to 


And Werenpon ariſes a neo queſtion not taken 


peal all former acts made for the puniſhment of the 
ſame oſſences? And whether, ſuppoſing this ſubſc- 


quent act might have taken away the authority of 


the eccleſiaſtical courts with regard to the power of 


their canons, yet whether it would extend to a re- 


peal of that power which they enjoyed under a 


ſanction of former acts of parliament? But we 
think that ſuch ſubſequent acts do not repeal for- 
mer aQts without negative words; the rule is, that 


Leges 


1 thirdly, by act of uniformity 13 & 14 


Car. 2. c. 4. f. 24. this power is is continued to che 
church. 3 FA 


notice of at the bar, viz. Whether ſubſequent acts 
of parliament ſubſtituting new penalties and new 
methods of proceeding, do not by implication re- 


Subſequent 
ſtatutes giv- 
ing new pe- 
nalties, do 
not repeal 
former ones, 
without ne- 
gative words. 


£34 7 | | Michaelmas, 10 Geo. 2. 


1736. Leges poſteriores prioret contrarias abragant: But an 
act of parliament in the affirmative, giving new pe- 
1 on nalties, repeals not former acts, without ſuch nega- 
Corrs. tive words as ſhew a manifeſt deſign ſo to do; and 
in 7 & 8 W z. there are no ſuch words, but both 
acts are conſiſtent, and may be put in execution 
without interfering with one another; beſides, lat- 
ter acts of parliament have never been taken to be 
2 virtual repeal of former acts, unleſs there is a 
contrariety, which is ba no means the caſe in this 

ſtatute. 


# _ I do not find: any ene in aa — as to 
L TE the hours of marriage; ſo as to that part, the pro- 
= Hibition muſt ſtand, otherwiſe the. eccleſiaſtical 
judge may proceed to cenſure the parties upon that 
point alone, in caſe they ſhould be able to acquit 
_ themſelves of the reſt of the charge, and not of 
that. The evil of clandeſtine marriages is one of 
the growing evils of theſe times, and productive of 
CE many calamities and grievances to the community, 
and therefore we have thought it our duty not to 
_ weaken any power wherohy it may be reformed, 
and SHA: puniſhed. . 
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The rule ane muſt be, that the NE 
do ſtand as to the plaintiffs, not being married be- 
| tween the hours of eight and twelve in the fore- 
| noon, and a conſultation muſt be awarded as to 
1 other party of the charge. 


CoLMER 


Michaelmas, 10 Geo. 2. 


CoLMER againſt CLARKE, 


WRIT of error on a judgment in C. B. for the 


plaintiff there, on demurrer to the declaration, 
which ſet forth, That in conſideration the plaintiff 


who was a tallyman would take the defendant into 
his family, and inſtruct him in the trade with a 
proviſion of meat, &c. and an allowance of 20l. 


wages 2 year. The defendant promiſed to ſerve 
him for five years, and not to exerciſe the trade u 
| himſelf for ſeven years after that time, within the 


city and liberty of Weſtminſter and bills of mor- 
tality; which agreement was by articles under 


hand and ſeal; the breach afligned is, the exerciſe 
of the trade int &e. The Court of Common 


| Pleas held the agreement good and agreeable to the 
rules of law; the reſtraint from the exerciſe of . 
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A bond . 
ditioned to 
reftrain a 
man from the 
exerciſe of 
his trade for 
a limited | 
time, within 
a particular 
diſtrict, and 
upon valu- 
able conſi- 
deration, is 


good. 


2 Ld. 3 


1456. 
Show. Rep. 
2. 


trade being confined to a particular diſtrict, and 


founded on a valuable conſideration. Nobody ap- 


pearing in the King's Bench for the plaintiff in er- 


ror, the judgment was affirmed. The cafes cited 
for the defendant in error by Mr. Bicknell, were, 


the caſe of Cheſman againſt Nainby, about eight 


years ago, where this point was ſolemnly deter- 


mined in C. B. which judgment was affirmed on a 
writ of error in the King's Bench, and afterwards 
in the Houſe of Peers, and the caſe of Mitchell v. 


Reynolds, in Lord PARKER'S time, on the fame 


Pome.” | 


SMITH 


| Fort. 290, 


2 PIO 739. 
3 Bro. P. C. 


349- 


11 Mod. 27, 
85, 130. 

1 P. Wms. 
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| againfl, STE againſt Doueuga, and Others. 
e 
Fide ante 4. SER JEANT Skimer for the Asen The 
replication is clearly ill, for the omiſſion in not 


fling the affdavit, will not make the proceſs void. 


this caſe, no ſummons appears before iſſuing the 


2 perſonal action, but poſſibly no cauſe of action. 
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the plaintiff that the defendant will withdraw him- 
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of his liberty; a writ of ne exeat regno is not ob- 
tainable on ſuch a ſuggeſtion; by this cuſtom the 
court is at liberty to proceed either according to 
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for ſome certain method of proceeding muſt be ob- 


the oath adminiſtered by another : the complaint- 
may be before the chancellor, his commiſſary, or 
| his deputy”; 4 but my oath Kae his commiſſary or 

5 8 We 


. e for the Santi, The 1 1 is bad i in 


capias; the cuſtom is bad, yet if good it is not pur- 
ſued. It is, that the party is to make oath he has 


This cuſtom makes the plaintiff a judge what is a 

perſonal action, which is matter of law, and pro- 
per for the court, it gives the plaintiff a power of 
| ſettling the Quantum the. bail is to be taken for, 
Which holds in caſes of cuntracit only, not in zrefe 
paſs, or where the damage is unceriain, for there it 
is in the diſcretion of the court, and the quantum to 
be ſettled by a judge: the apprehenſion. or belief of 


. 


ſelf is not a ſufficient foundation to deprive a man 


tte laws of the land, or the cuſtoms, and ſtatutes of 
„ 1 the univerſity, which cuſtom is incertain and bad; 


ſerved, the complaint may be made to one perſon, 


ak ap K ap A IDA 5 — 


Rd © 


Bm) — 


 Michaelnas, 10 Ges. 2. 137 


deputy, who is a different perſon, and who. does 1736. 
not en to have any authority to adminiſter 1 it. 6 72 57 


OMITH 
| againſt 
e the . is not t purſued; thy: cuſtom BoucHeny. 


is, that the party' believes he will withdraw, &c. and' 

it is ſaid: only here the plaintiff ſſpectrd, &e, Be- 

lief muſt be founded on ſome certainty, ſuſpicion 

on ſlight circumſtances; here there is no: oath of 
1000l. damages, but only faid, ſo much in his eſti- 
mation, which is too looſe, and not warranted by 

the cuſtom; the oaths is ſaid to be made only of on 

upon the truth of the premiſſes; though the pre- 
miſſes be falſe, yew the N; ny mY {wear of or - 
n Nc. | - 


The n v. Green, Hil. 2 Anne. Convidtion for 10 Md. 212. 
ſelling bread, &c. ſaid there oath made de veritate 
premifſorum; held ill. The Queen v. Gray, Puſch. 
13 Anne.  Prftitit ſacramentum de veritute premiſſirum: 
materiarum infra; content. held ill. The court by tlie 
cuſtom is to be held every Friday; but this appears 
to bo held the pth Auguſt 1731, which was upon a 
Saturday, 2 Salk, 627. This court will take notice 
of the calendar. Hoyle againſt Lord Cornwallis, Trin. 1 Stra. 337, 
8 Geo. 1. Error on a judgment in C. B. writ of en- 
quiry laid to be executed the 15th une, which 
was on a Sunday, which was wrong by the ſtatute 
of Car. 2. it appearing to be ſo by looking into 
the calendar; judgment reverſed. By the cuſtom, 
the court is to be holden within the precincts of 
the univerſity-; this does not appear to have been 
ſo holden:— All the defendants having joined in- 
pleading, if the plea be bad as to one, it will be ſo 
an all, youney the oath does not appear to the 
bailiff, 
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SMITH 


_ againſt 
Boucisr. 


Ca. temp. 
_ Hardw. 2 [> 


| Michaelmas, 10 Geo. 2. 


bailiff, or goaler, yet they are not excuſable in 
this action, unleſs they had ſevered in their plea. 


In Gwinne v. Poole, 2 Lutw. 935, The reaſon the 
point went upon then was, the preſumed igno- 
rance of the place, where the cauſe of action aroſe ; 


there can be no ſuch pretence here, they cannot be 


unacquainted with their own cuſtoms, In 1 Ventr. 


220. There can be no juſtification under the pro- 
ceſs of an inferior juriſdiction unleſs it be ſhewn 


to be regular (per cur. that caſe is not law.) Phi- 
lips v. Byron Hill, 8 Geo. 1. Treſpaſs againſt two 
| defendants who juſtify under a judgment after- 
wards ſet aſide for irregularity, held no good plea 


as to the plaintiff, though it would be as to the 


44. Lit. rep. 10. having an action perſonal and cauſe 
of action ſynonimous, - The defendant comes be- 
fore the Chancellor and ſwears he has an action of 


officer, but he having Joined 1 in {plating bad as 0 


dean 1 Saund. 28, 


Skinner, 1 e contra. This is 2 court 
founded. on immemorial uſage, letters patents 
and acts of parliaments, Hardr. 509. 9 Hen. 6. 


damage and injury which he computes at 10001. 


- which is only more modeſt than the common me- 


thod ; the plaintift's apprehenſion of the defend- 
ant's withdrawing himſelf is within the cuſtom. 


| The Chancellor's election of proceeding by our law, 
or the cuſtom and ſtatutes of the univerſities is well 


warranted by the letters patents confirmed by acts 
of parliament. The making oath before the 
Chancellor, his commiſſary, or deputy, that muſt 
be underſtood deputy of the Chancellor, not of the 


commillary. This Fog thus cſjabliſhed is good, 


Cr & 


K 8 


6 
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Cro. Car. 259. The words, of and upon the truth 1736. 
of the premiſſes in the manner aforeſaid, refer to what hs ng 
went before, and the ſame thing as if repeated. againft 
The party by the cuſtom is not obliged to ſhew the Pobenkt. 
reaſons of his belief; iuſpicion is a degree of be- 

lief; objected that no. poſitive oath of 1o90l.  &c. 
Though it had been poſitive, it muſt have been 
according to his eſtimation ; I admit the warrant 

was not on a court day, nor any neceſſity for it 

within the cuſtqm ; objected, not ſo within the 
precincts, &c. but jt is fo according to the cuſtom, 

which neceſſarily implies it. Action lies not againſt 

a Judge, 2 Lutw. 1560, and though againſt him Turner v. 


| Felgate. 
it qe not againſt his officer 7 L Leu 95² 1 "of 55 


| T. Raym. 72. 
Lord 3 Chief Yuflice,. There are two 1 Keb. 453. 
478. 488. 
general points; firſt as to the cuſtom; the privi- 822. 
leges of the univerſity are to be ſupported as far 
as the law of the land will permit ;—the judgment, 
here will not affect this cuſtom of the univerſity :—_ 
_ perſonal action and cauſe of action are the ſame 
thing; the definition of action in the civil law is 
the right of ſuing, or Jus preſequendi. As to the 
10 objection, that the party is to ſwear poſitively. The 
party is to ſwear according to his apprehenſion, and 
that is the foundation of the proceſs, It is faid 
it puts it in the power of the plaintiff to ſettle the 
qnantum of the bail. That is ſtill ſubje& to the 
power of the Judge, and the oath is in the eaſe of 
the defendant: Objected alſo, that the cuſtom 
giving the alternative of proceeding either by the 
common law or by the cuſtom and ſtatutes of the 
univerſity there i is not only a charter for it, but 
it is confirmed by act of parliament. The charter 
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Suirn 


againſt 
| Bovcurs. 


The crown 


Cannot erect 


a new court 
contrary to 
the laws. 


Hob, 63. 


Michaelmas, 10 Geo. 26 


fngly would not make it good, for the. crown can- 
not erect a new court contrary to the laws of the 
land, Hob. , objected that different perſons are 
to award the warrant, and adminiſter the oath, 


The commiſſary might have a deputy. We take 


notice of the proceedings of the civil law, and 
a commiſſary may Ry a furrogate, WOW is in "Ow 


nature of a 2 955 


ke difficulty i is on the fecond dont, Whether 


the defendants have brought themſelves within the 


cuſtom ?—Suſpefing is not believing, ſaying he ſuf. 
pects would not be well ſwearing, according to his 


eſtimation is ſufficient, ſaying only of and upon the 


premiſes, is a very ſtrong objection, always fatal 


upon a conviction, where the party muſt ſwear the 
particulars ; the words in manner aforeſaid do not 
| ſeem to refer to the cuſtom, for it is ſaid before 


the defendant offered to take oath of and upon the 
truth of the premiſſes according to his belief; but 


it does not appear what that was, whether the fact 


was true or falſe, There is nothing in the objec- 
tion of not ifſuing the proceſs in court or any day 
certain. The only objections which ſeem material 


are ſaying only the party ſuſpected, and de et ſuper 


veritate pramiſſorum ; the queſtion then will be if 
this is a good juſtification as to any of the defen- 
dants? Though the cuſtom is not purſued if the 
beadles and goaler had ſevered in pleading, they 


had been excuſed, It can hardly be maintained 
under the authority of Gwynn v. Poole, that the 


judge and plaintiff are not liable to an action, as 
wary” muſt” be od conuſant of the cuſtom · 
Powell, 


IE * 


8 . 


Michaelnas Io Geo. 2. 


Powell, Juſtice, there ſays, he doubted whether an 
action would not lie for ſuing in an inferior court 


when the cauſe of action aroſe out of the juriſ- 
diction. | * | | 


Pad, Juſtice, It does not appear the commit- 
ment was to a priſon within the juriſdiction ; it is 
to the county goal; it is not reaſonable that the 

party ſhould be committed to any other place, 

if the caſe be not brought within the cuſtom it is 


the ſame thing as if no cuſtom at all ; agreed to 


the difference in reſpect of an action lying or not 
between the party and officer. If the plea be bad 
2 to one, n 


Putin ies: A ˙¹¹1ꝛ ano, - 


but it is not well purſued ;—here is an averment of 
the plaintiff's commitment to the place where ** 


uſed to t, ee is s ſufficient. 


3 Juſtice. All the defendants are in the * 
| condition, as they have joined in pleading. The 


principal point is, whether the action will lie againſt 


the judge and party; they cannot be ſuppoſed to 
be. ignorant, of the cuſtom, and therefore they will 
not claſh with Guynne and, Poole. What has been 
done is void, and ſo an treſpaſſers. Hob. 


1 
— 4s 
* - 


Adjourned. for 3 argument on that, laſt 
point only. 


| Mr. DNonniſon for the defendant. As to the ob · 
je&tion tg. the- word Juſpect. That is ſupplied by 
the 
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the words of the plea following, « Nor would the 
faid A. B. (meaning the defendant in the action be- 
low) legally appear if he was cited according to his 


belief but rather run away. 


Lord Hants; that is not an independent 


member of the ſentence, but the word ſiſpect 
muſt in conſtruction run e the whole ſen- 


tence. 


Mr. Denniſon. The queſtion then is, whether 
though the affidavit is not made purſuant to the 


cuſtom this action will lie againſt the detendants ? 


It appears that the place, the perſon and the cauſe 
of action was within the juriſdiction, therefore the 


iſſuing this warrant without a proper oath was 
not a void proceeding but an erroneous one only, 


10 Co. 76. i Pentr. 263. The proceſs muſt indeed 


be warranted: according to the courſe of the court as 


in Hob. 63. there held "that treſpaſs lay for taking a 


perſon on a verbal command from a judge where 


the cuſtom was to give a precept in writing. In 


tion as to the warrant but only an irregularity in 


that caſe there was no juriſdiction as to any ſuch 


proceſs ; but here there was no defect of juriſdic- 


awarding it without a previous oath. Roycroft v. 


Fortes. 344. 


Colecroft in C. B. 1728, treſpaſs and falſe impriſon- 
ment againſt the deputy recorder of Grantham.— 


Juſtification under the proceſs of the courts replica- 
tion that no affidavit of the cauſe of action accord- 
ing to the late act was filed previous to the iſſuing 
the writ. On demurrer thereto held that the 


action would not le; a ſpecial action on the caſe a 
e here, the officer poſſibly not liable in this 
caſe 


A A 


— 5 
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caſe if he had pleaded ſeparately, but with regard 17 3 6 

to the judge and the plaintiff it is clearly otherwiſe. 8 
MITH 

In the caſe of an execution the officer may juſtify againf 

under the writ: The party muſt ſet out the judg- Bovenrn. * 

ment 2 Lutw. 1568, Salk. 408, Philips v. Byron, Hil. ' Stra. 309. 
» 8 Geo. 1. treſpaſs ' againſt the plaintiff in the action 

and the officer for an execution on a judgment ſet 

aſide before that time. Held clearly that the action 

lay againſt the party and the officer having joined 

in the ſame plea could not diſcharge himſelf. Treſ- 

pals lies in all caſes where the act done is in itſelf 
injurious. Actions on the caſe where it is injuri- 


ous in its conſequences. The caſe in Hob. 63. in 
1 8 e | 1 | 


The court unanimous that the principal caſe was 
not e Ow Hob. 63. 


Judgment for plaintifl 


Hax DwI CEE ſaid, that the defendants having all Whege de- 
Joined in one plea it was ſufficient if one of them fendants join 
. | 1 NT in a plea 
was liable to the action as the plaintiff below clearly hich is bad 
was, and though not neceſſary to determine whe. 2s to one, it 
| 3 | 1 6 . | | . 1 18 bad as to 
ther the judge was liable to it, yet he ſaid he was all. 

of opinion that he was, who cannot but be pre- 


ſumed conuſant of his own method of proceeding. 


judgment for plaintiff, | 
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The 5 Ihe KING again Patrcitarn, 
© ET Cru 1 1 1 


 PaiTCHARD, 


A millimes A VERDICT 1 been obtained againſt the 
directed to | 
the juſtices defendant at the aflize at Lanca/ter, in an informa - 
of the coun- tion in the nature of a gu warrants, for the office of | 
ty palatine of 8 

Her -* bailiff of Liverpool, amongſt many other exception 
and the ea taken in arreſt of judgment, theſe three were _ 
named them 
Juſtices at inſiſted ** | 
Lancafter, | 
not a fatal variance. —The mitts in a juror's name, if be be not one who tried 

14 the cauſe, does not make a miſ. trial. — lnſerting the names of a ſpecial jury ih a 

| pannel annexed; to the writ, inſtead of inſerting them! in the Hab. corp. is a deßect 

amendable after verdict. | 


— A Ä 


1 


* 1 Firſ, That the mittimus i dreded to “ The juſ- 
5 « tices of our county palatine of Lancafter,” and in 
the pgſtea they are only named“ Juſtices at Lan- 
* cafter,” ſo that the commiſſion does not appear to 
1 be executed by the perſons to whom it was direQ- 
1 ed; juſtices at Lancaſter —— mean .. of * 
„ Tag mn - 


20/05 - oe et da oe iS 


1 2 The and That one Hallam gut is returned in 0 
1 the pannel annexed to the venire, and in the habeas Ml 


5 corpora heh is named William ow OTE ft Lis 1 
5 | 00 


The third, That this wits a ſpectal j jury, ar = -£ 
names ought to have been inſerted in the body of p 
the habeas corpora, and not on a pannel annexed, ac- ju 
cording to the direction of the late jury act, the b 
caſe of ſpecial juries and trials at bar being excepted C: 
out of that a&, and therefore the ancient method 

e . of 


Hr Michaztmis, 10 Gibt 3 — 
of itiſettitig their names in the Aue cr per hu 1736. 


bar been otfervel .. Er 
\ The Kine 


8 A 
At another day, on ewig cauſe it was iniliſted 14 if 


on as the eſtabliſhed” practice and uſage of thoſe 
courtsꝰ to deſcribe the juſtices in this manner, and 
many precetlents to this purpoſt were laid before 
the court, that juſtices of the peace could not* be 
intendet here, the deſcription r their! cmi 
bug very adrett | 


Fey to the ſecbnd, abb affüdavik "my hd ihe Fur 
was tht perſom ſtruck by the mafter, and his nate? 
miſtaken only in the habeas corpora ; that it cortices” 
to the common caſe where twenty-three jurors only 
are retürned; that is not fatal, eſpetially here, it 
appratintg he was nöt lone of the perſons who tried 
the” infortiiation® Cro. Elia. 5862 Crb. Face 647; 
Crt Cay: 273. 5 Cb. 37. 42. This defect, if any; 5 
aidet by 18 Eli. 13. ar” Fat. Ie) "5 kad is made 
artentdable,” 5 . 


ss to. che lt rd Mien: ad ir did not appear 
on retbrd' there wik a ſpecial jury; for thoighthe' 
le of tlie pannel annexed to the habeas” cor por, is, 
vi. The nit of the perſons, ſpecial jurors, re. 
turned, yet that by no means implies any ſuch 
thing, and may be conſtrued only, ſuch particular 
perſons; and if it is not tõ be taken as a ſpecial 
jury, theti'it beilg a whit! only of a ſufflcient num? 
ber of jurors, is within tlie e of Gutdiners 
cal 5 5 . 
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1736. the juſtices acting i in either of theſe capacities 18 the 
8 ſame, and there is no room to preſume there is 
The KING 5 N 55 5 p | | 
again, any other. The habeas corprra is the act of; the 
\ PRITEHABD: court, the return of the panel-the act of the ſheriff; 
if the panel was annexed at the time of ſealing, the 
writ of the panel might be taken as part of the 
Writ, which I. think cannot be, as * een, it 
is the act of the heil. | | 


"A 
\ 


Lord SOR Mag) Chief Vile. The: writ 
takes notice of and refers to the 1 _ \ 8775 | 
to be nad of the writ. 


/ 


Fern, Nats As us this power of the judge of- 
ordering a fewer. number of jurors. than forty eight, 
i comes in by way of exception to the general pro- 
i - | viſion of the act, the execution of that aa * 
5 to appear upon. record. . 


3 19 85 LEE, Juſtice. I doubt whether this third excep- 
Wo | tion is proper on motion in arreſt. of judgment; 
it is true it appears by the record that leſs than 
forty eight are returned, that poſſibly by the order 
of the judge, and then no ground for the objec- 
tion. This therefore is only proper to be enquired 
into on a motion for a new trial where the facts 
will be laid before the court. The words “ ſpecial 
jurors“ no warrant at all · for raiſing a preſumption 
of a ſpecial jury in this caſe-; if taken as a ſpecial 
jury, the annexing the panel of the jurors names. 
to the habeas corpora, inſtead: of inſerting. them in 
the body of the Oy: ſeems 1 to be a defect in em 


only. 


Lord 


Michaelmas, 10 Geo. 2. 


Lord HARDWICEE. If the words < ſpecial ju- 
< rors” do not amount to a ſpecial jury, then in- 
deed the objection is improper here; but it ſhould 
be on motion for a new trial. The order of the 
judge, &c. cannot appear upon record, but it is 
matter of regularity or irregularity only, and to be 
* into that TO 


1 and on the laſt day of the term 
the rule was Ne 


The Kino again Penzt.ovs Sur. 


AN 8 corpus pills iwed to ling up the 
body of one James Smith an infant, between thir- 
teen and fourteen years old, who was in the cuſ- 
tody of his aunt, and a general paratum babes re- 


turned, without ſpecifying any reaſon in the re- 


turn for keeping bim from his father, but that ſup- 
plied by affidavits though of little or no conſe- 
quence, and which was objected by Chief Juſtice as 
irregular, in ſupplying by afſidavits what * to 
have 1 9 on the return. Jos t 


Mr. Bicknell W880 0 on the behalf of the father 

to have the child delivered over to him as the per- 
ſon by law entitled to the care and cuſtody of him, 
3 Co. 39. 3 State -# Ti 78. what 1s. there ſaid by 


caſe, 


The King v Jobnſon, Hi. is B. i. . R. There, 
n a Wor; the guardian of an infant of the 


* 


: 2 2 3 age 


Pemberton, Chief Juſtice in Lady Harriot Berkley's 
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The Kine 
againſt 
Fenn. 


The intent 
of an Hab. 
corp. is to 
provide 
againſt a re- 
ſtraint of li- 
berty. 

But the court 
will not de- 
cide the right 
of guardian- 
ſhip over a 
minor, upon 
a return to 
an hab. corp. 


2 Stra. 982. 


Cun. 72. 8. 
. 

I Stra. 444. 
579. 
3 Bur. 1434. 
3 Co. 39. 
Ratcliffe's 
caſe. 


2 Id. Raym. 


1333. 
I Stra. 579. 
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3 h tried the cauſe, Hill was not one of £ 


. Michaslmas, 10 Geo. 2. 
Lord e Chief Juſtice. We muſt pre- 


ſume juſtices « of our county palatiue of Lancaſter, z 


and juſtices of Lancaſter to be the ſame perſons ; 


they are ſuperior. courts, and we take notice. of 


their ſtyle: this is the ſame as our Juſtices at Weſt- 


minſier, but laying. that out of the caſe we are bound 
by the precedents, in Bowdly's caſe ; there though 


the act required the jury to be returned de corpore 


comitatus, and the practice having, been to return 


them de vicinato, the court would not break into ſuch 


an eftabliſhed rule and uſage, but held it well in 


contradiction to the act to avoid the gencral ill con- 


ſequence which would have attended a contrary re- 
en. | 


17 any 98 for an amendment under the 
ſtatute Jac, . c. 13. in relation to the ſecond ob- 
jection, it muſt be in the court where the proceſs 
iſſued, not here: but this caſe is not within that 


act, the words there being the names of the jury- 


them here; and this ſhews the ſenſe of the legiſ- 


lature, for there i is no occalion. fer amendment of 
the names of any jurors who did not try the cauſe ; I 


this comes clearly within, Gardiner“ caſe: and the 
ſecond objection. i is of no weight, becauſe Hill was 


not one of the | Jurymen who tried the cauſe. 


13 


term of e, ; taking it therefore to be a-tpecial j jury, 
this 


1 wt the on d 3 that may 0 n 3 ä 
two ways, lirſt, whether this is to be taken to be a 
ſpecial j jury by virtue of the words 66 ſpecial jurors 
returned.“ —Special jury before the late ſtatute 
was no legal term; ſince the ſtatute indeed it is a 


ti 


Michaelmas, 10 Geo. 2. 


this muſt be a habeas corpora at common law; the 1736. 

Cafes of ſpecial]j Juries being excepted out of the act, 7D 

the queſtion then is, Whether | this is good after again 
verdict? Original writs are tied up to certain forms Fairen. 
in the regiſter, in judicial writs it is otherwiſe; 
there is no material difference between inſerting 

jurors names in the body of the writ, and annex- 

ing a pannel to the writ of their names; ſuppoſing 

it however a defect in form, it is aided by the 18 


Eliz. c. 13. the flat. 9 Anne extending that act to 
informations of this kind. 


The ſecond taking theſe words ſpecial jurors not 
a ſufficient foundation for us to conſtrue this a 
| ſpecial | jury, then it comes to the caſe of a leſs num- 
ber than ought to be; for any thing appearing to 
the contrary that may be by the direction of the 
judge, in 1 of ſuch power given him by 
h act. 


; Pa Juice. The ak why. the miſtake of 
a juror's name in an habeas corpora is bad, is, becauſe 
one being ſworn who ought not, the trial is by 
eleven jurors only. He inclined to think the omiſ- 
ſion in not inſerting the jurors name in the habeas 
corpora is form only, aided by the 18 Elia. 


ProByN, Juſtice. The juſtices of counties pala- 
tine act under two commiſſions; one under the 
great ſeal, in the trials of cauſes which are ſent 
down from the courts of We/tmin/ter-Hall by mitti- 
mus, and the other under the ſeal of the county pa- 
latine, for cauſes ariſing within the county pala- 
e and lied there in bank. The deſcription of 


L. 2 5 the 


. J 
4” 
, ; ! 
is 
* * 
N 
i 7 
".% 
7 
21 
'F - 
# 
AS. 
- 8 
+ Iv'Y 
* = 
«- (Fr 3 
4 


The Kix G 
againſt 


Suwirn. ; 


. Michaelmas, 10 Geo. 2. 


age of nine years appointed by the father's will, 
and a curator appointed by the ſpiritual court, 


the child being brought into court on the return 


to a hab. corp. the court took the child out of the 
hands of the curator and delivered him over to the 


guardian. 


On the other ſide was Hd 2 Lev. 128, Sir Robt. | 


Finer 8 caſe. 


Lord Hazpwieze, Chief Juſtice, There being no 


juſtification returned for detaining this child he 


muſt certainly be left to his liberty as to his conti- 
nuance with his aunt, but the queſtion is, Whe- 
ther the court ought to go farther and deliver him 
over to his father? I think we cannot. T he only 
intent of an Hab. corp. is to provide againſt any re- 


ſtraint of the party's liberty. In the caſe in 2 Lev. 


no more was done than to ſet the party at large: 
ſo in Lady Catharine Anneſley's caſe, who being 
brought up by habeas corpus, the court would make 
no order for delivering her over to the Dutcheſs of 
Buckingham, her mother, though ſhe had the ſame 
right of guardianſhip to the child as here, the fa- 
ther in that caſe N 


Ihe caſe of the King v. Johnen is the only caſe 
1 have heard of to the contrary, and I don't ſee 


how that can be right * How can wie on mo- 


tion 


(a) Yet Lord MaAxsPIEIp faid it was right to let the Legal 


guardian take her, as ſhe was too young to judge for herſelf. The 


guardian appointed by the ſpiritual court was nothing at all: for they 


appoint any body guardian in that court, for the mere purpoſe of 
appearing. The Hing v. Delaval. 3 Bur. 1436. 


Michaelmas, 10 Geo. 2. 


tion try the right of guardianſhip ? for that would 
be the conſequence, which would diſable the party 
from taking the opinion of a ſuperior court by 
writ of error. I don't know but that the father 
may take the child wherever he finds him; however 


he has his remedy againſt any perſon who detains 


Him Wegally. He may bring his writ of raviſh- 


ment of ward. There is an action too where the 


_ guardianſhip itſelf is recoverable, the writ de ejecFione 
 cuſtodig : at this rate we are to do two acts upon this 
hab. corp. not only to diſcharge him from the cuſ- 


1736. 


— 
The KING 


againſt 


Sutru. 


F. N. B. 327. 


tody of the firſt perſon, but likewiſe to commit 


him to the cuſtody of another. Where a perſon i is 
removed into this court by habeas corpus, we com- 
mit him to the cuſtody of the marſhal; but in 


caſe of removal from one priſon to another, there 


mult be one habeas corpus ad deliberandum, another ad 


recipiendum. 


The other judges cOnonrTed. 


Lex, Juſtice {aid the caſe of the King v. Tohnſon 


was ruled as cited at bar; but faid Lord, Raymond, 
who was then one of the 3 told him, that upon 


conſideration he thought the court did een in 


| that "ORE 5 


1 30 Fil. 3 or. 1436 where Lord MansrFiELD ſays the caſe 


of The King v. Smith, was determined right, though he does not 
approve of all that was ſaid. Vid. 1 Pl. rep. 413. S. C. The 


King v. Ward, 1 Bl. rep. 386. In the following caſe, which I add 


from my own notes, the court would not do any thing more than 


free the perſon from reſtraint. 


The 
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A writ 8 POR bf had 10 directed to bad Edgar, 


Egg. and his three ſans, commanding hem tp produce. the body of 
Anne Edgar, the wife of ſaid Alexander ; pprſvane to which they 


brought her into court. 


Eſtine, on behalf of . e have an Ader, Ag that 


1 lady was married to Alexander Edgar: — That her father left 
his property in truſt for her, not having any confidence in ber huſ- 
band, who treated her with great ſeverity — Articles of ſepara- 
tion were agreed upon, and in conſideration of 3006]. he was to 
reſign all claim to her property : - That he afterwards wiſhed to get 
poſſeſſion of her, which he effected, and kept her confined, alleg- 


| ing that ſhe was a lunatick, and uſing her as no man can by law uſe 


his wife. — We have po affidavit from the lady herſelf, as we haye 
had no acceſs to her, and therefore though we cannot take her out 


of the cuſtody of her huſband (for which I could ſhew the court good 


reaſon) yet L wiſh that the court may order her to be kept in ſuch 
a manner, that her ſolicitor and rence may have acceſs to 


her. 


1 for the huſband, — 11 this were the fimple of of 
the huſband living ſeparate from the wife, it would be unneceſſary 


to fay any thing 3 but chat is not the caſe; for although he admits 


that the articles were agreed upon, yet he ſays, that there were 
other articles to be executed, which never were executed—enpage- 
ments to free him from ſuch debts as ſhe might contragt. Beſides 


this lady has deſired to live with her huſband, which ſhe has done 


for two 1+ 


Lord Kexyoy, Chief Juſtice. Unleſs he has gone ſomething 


notoriouſly to deſtroy the articles, it is ſettled that the huſband has 


renounced all right to the wife. 


Belo My wiſh is that the lady may be freed from As re- 
ſtraint of her huſbapd, by which means we can have her affidavit, 


that 


Michgelmas, 10 Ged. 8+ 


that the caſe may not come Jame and incomplete before the 
court. 


| Beareroft. Let her be put in ſome third, place; for ſhe may 


get into improper hands, which for the ſake of juſtice and de- 
cency, ſhe ought not to do. I ſay for the ſake of decency, hav- 
ing lived in open adultery with the man who has ſworn her afh- 


Bank „);; œ te ects | - 


| | Lord Kexyon. We cannot put her into cuſtody —The huſ- 
band has no claim after the articles of is ohne 


Hearcreſt. I agree to that; bot when our affidavits are reach it 
will appear that there are no articles. 


A8HHURST, To ice. We cannot 90 into chat wow 3 we have 


| heard epough to proceed to liberate her. 


Lord Kzyyon then aſked the lady if there was any place ſhe wiſh- 
ed to go to:? ? She anſwered there was no particular place; but if the 


court pleaſed ſhe would go into any genteel lodging, under the 


care of any ſeryant the court might think proper to appoint:— 
To which his Lordſhip replied, you are now a free woman ; 
you may go where you pleaſe, and if you are apprehenſive of 


any violence, you ſhall have an oſſicer of the court to protect 


You 


RussEN 


1 


againſt 
Smrr4, 
1 Bur. 542. 
The King v. 
Liſter. 


1 Stra. 478. 
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Russ EN 
againſt 
Corr Bx. 


+ 


A. byarticles 


of agreement 


covenants to 
make uſe of 
his ſhip in 

the coal trade 


for B. for 12 


months and 

topay the ſea- 
men's wages, 
in conſidera- 


Mic baelmas, 10 Geo. 2. 


RoussgEN againſt Col. EBV. 


ACT ION of: covenant on 1 po of Arent 
by which the plaintiff who was maſter of a veſſel 
covenanted to make uſe of the ſame in the coal 
trade for the defendant's ſervice, and among other 
things covenanted that during the twelve kalendar 
months, the time the veſſel was hired for, he would 
pay all the ſeamen their wages yearly, in conſidera- 
tion whereof the defendant covenanted to pay the 


tion whereof plaintiff 421. every month during the year, the 


B. covenants 
to pay A 42l. 
a month, the 
payment of 


the ſeamen is 
not a conditi- 
on precedent. 


Doug. 684. 


1 Term. 


4 Term. 


| Rep. 761. 


1H. Bl. 270. 


non payment of which is the breach afligned : To 
this the defendant pleads that the plaintiff did not 
pay the ſeamen according to his covenant, and to 
this er a demurrer and Joinder, 


; Mr. Robinſon for the plaintiff, inſiſted thoſe were 


mutual covenants, and that though the words are 


« in conſideration thereof,” yet in the nature of 


the thing this could not be a condition precedent, 


for the payment of the ſeamen by the plaintiff is 


to be yearly; of the plaintiff by the defendant 
monthly, ſo that from the manner of the covenants 


it is impoſſible the performance of the act to be done 


by the plaintiff. ſhould be neceſſary to entitle him 


Com. 98. 
1 L. Raym. 


235. 662. 


Lutw. 249. 
Holt 29, 
12 Mod 445. 


to an action againſt the defendant for not doing the 
act he had covenanted to do, and he cited the caſe 


of Thorp v. Thorp, 1 Salk. 171, where this diſtinc- 
tion is taken by HoLT, Chief Jie in the reſolu- 
tion of that caſe, | 


Mr 


M ichaelmas, 10 Geo. 2 


Mr. Agar, on the other fide: Wyoil and Stapleton, 
Trin. 7 G. in C. B. where the plaintiff by deed co- 
venanted to transfer the defendant 200l. S. 8. 
Stock, and the defendant in conſideration thereof 
the ſum of 1360l. The breach alleged was the non- 
payment of this money. To this a trifling plea 
and demurrer thereto. The court of C. B. was of 


opinion, that the tender of this ſtock by the plain- 


tiff to the defendant was neceſſary to entitle him to 
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1736. 


RussEN 


againſl | 
Col EBV. 


381. 
* Bro. C. 


89. 


this action, and for want thereof judgment for the 


defendant, upon a writ of error in B. R. that judg- 


ment was reverſed, becauſe that court was of opi- | 


nion that they were mutual covenants and no ten- 
der neceſſary, but the judgment in B. R. was re- 
verſed in the Houſe of Lords on this pou. ” 5 


1350 in Chief Tater There can hip 


no condition precedent here for the reaſons given, 


and the reſolution in Thorp v. Thorp is certainly 
good law, for theſe caſes do not fo much depend 
on the manner of penning the covenants, as the 


nature of them. 


In the eaſe of Wyvill v. e the reaſon 5 


the Houſe of Lords went upon was, that it 


would be highly unreaſonable the party ſhould be 
compelled to pay his money without having the 


ſtock transferred to him or tendered, which was 


the conſideration for paying the money, that at 
leaſt the payment of the money and transfer of the 


ſtock ought to be concomitant acts. | 


The other judges concurring, judgment for 
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Rozinsox 


G 
BreLvy. 


Wil d:bet held 


to be a bad 
plea to an ac- 
tion of debt 


upon a char- 


ter- party 


Vhere ſeve- 
5 ral breaches 


were ſet out. 


Cunn. 75. 


8. U 


8 Mod. 106. 
-- 2% 4 303 


2 Stra. 778. 
2 Ld. Raym. 
1500. 


Michaelmas, 10 Geo. 2. 


CY 


Roni againſt Biguev. 


4s A 


- 


WRIT of error on a judgment in C. B. on debt 
on a charter-party for the penalty therein mention- 
ed and ſeveral breaches afligned ; nil debet pleaded, 
which the C. B. held an ill plea upon demurter 
chereto and judgment for the plaintiff. 


Mr. Strange, for the lacs in en inſiſted 
that this action not being grounded merely on the 
deed but likewiſe on the breach of covenant which 
is matter of fact, this plea was not improper, 6 Mad. 


127. 1 Saund. 38. 21 2775 7. 14. 6. 


: Mr. Ds contra. The ciſes Ated are where 
debt is brought on a judgment ſuggeſting a devaſta- 


vit, or in the caſe of an eſcape, there the record is 
matter of inducement only to the action and not to 


the ground of it; as here this matter was very 


ſolemnly ſettled in the caſe of Warren v. Conſett, 
Faſcb. 1 Ges. a. writ of error of a judgment in C. B. 
in debt on a contract under hand and ſeal, whereby 


the defendant agreed to pay ſo much on having ſo 
many ſhares in the Welſh Copper Company tranſ. 
ferred to him, nil debet pleaded and held ill upon 
the above cited diſtinction, and compared to an 
action of debt brought by the alſignee on a bail 
bond. 


HR The 


| Michaelmas, 10 Geo. 2. 2: 


The court port Glam: Tana 1 1736. 
: * EA * | 
| Robin 800. 


Mr. Strange then excepted to the declaration that againſt 
BieLBy. 
one of the breaches was not ſufficiently ſet forth, 
and the court inclined to be of that opinion. fin 
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To this Mr. Denniſon ſaid, any one, : breath ell. 
1 out 18 ſufficient to intitle the plaintiff to an action 
for, the penalty and the aſſignment of the ſeveral 
branches i is duplicity of pleading, only.a matter of. 
form of which no advantage can be taken, the de- 
fendant having pleaded over, but he ought to have 
demurred. The court of that opinion 
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Judgment affirmed. 
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THIS: was a motion for an information againſt Althoughthe | 
the defendants, who were juſtices of peace for the condud of 2. 


magiſtrate be 
borough of Scarborough, and the complaint is, that br ſtrictly 


the plaintiff being convicted before them of a riot, legal, yet an 
information 


they ſent him to York Caſtle, the county priſon, will not be 


1 x granted, un- 
whereas they ought to have, committed him to; the Jeſs oppreſſ- 


corporation goal; and ſecondly, that they refuſed on was in- 
to accept of the bail which was offered them, and tended. 


notwithſianding, ſent him to priſon. | 1 Bur. 556. 4 
| 2 Bur. 650. | 4 
719. 1162. il 


Fin eh cauſe, the. 1 1 in ex- 3 Bur. 1716. 
cuſe to this charge, that the corporation gaol was Doug. 587. 


1 Term 


in 'pollethon- of the other N (there being a dif: Rep. 653. 


IE 2 Term 
Ak Rep. 190. 


158 Michaelmas, 10 C. 2. 


1736. pute in the corporation concerning the election of 
SEE their magiſtrates, ſo that there were two ſets of 
again. Juſtices, &c.) and that if they had committed. the 
Bicanax. plaintiff to that gaol, he would not have been re- 

ceived, and therefore they ſent him to the county 
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= Ti = to the ſecond . they 3 that the 
| . perſons who were offered as bail, were. accomplices 
with the plaintiff, and had been concerned in the 


ſame riot, for which reaſon they refuſed their 
bail. © - 


c. Though what the defendants have done in this | 
bt 43 8 aſſe is not ſtrictly according to law, As ſending the = 
= plaintiff to the county gaol, which is not within _ 
. : their juriſdiction, and refuſing to admit him to 2 
3 dbaliil, yet as there does not appear that any oppreſ- 
40 fion was intended, it will not be ſufficient to grant 
1 an information; and without that circumſtance the 1 
=. court always refuſes an information againſt a mini- . 
mM „ - OS: for the plaintiff is not without other 
„ remedy. | 
1} 5 5 5 a 
: | 8 5 | Rule for information e 2 . 
A ; ne, : | Ch The Ke * Jonxsox, B. R. Dublin, Tun. 85 
bo | 5 24 1794 | | 
1 e rule for an 1 ont 3 the . . 
| magiſtrate of the county Tyrone, had been obtained laſt Hi lary term, f 
upon the affidavit of John Kildea, which ſtated, that two perſons l 

(naming them) came to his houſe at eleven o'clock in the night of 
the 21ſt May, 1793, and burglariou/ly entered bis houſe, and forci- | 


bly and felogiouſly took away a quantity of furniture, and with arms 
. | | . 


Michaelmat, 10 Geo. 2. 


and by force drove the family out of his houſe; and after they were 


turned out, one of the perſons accuſed fired a ſhot at his family: 
that immediately afterwards he proceeded to defendant, who is 


the next magiſtrate to proſecutor's place of reſidence, informed him 


of the nature of the offence, and required that what he ſtated might 
be taken down by the magiſtrate's clerk, and he would ſwear to 
them ; that the defendant refuſed, ſaying the two men might be 
hanged :—that afterwards. in the month of Auguſt following, he 
again applied to the defendant, that his examinations might be 
taken, which the proſecutor brought to him writtemin form, which 


the defendant alſo refuſed to take; that he believes the magiſtrate 
ated with a corrupt view, having ſent for one of the party to dine 


with him, and told him what a Friend he had been t to him. F 


7 Boyd 154 Bey now Wel cauſe upon the affidavit of the 
defendant. —He admits that the proſecutor came to offer exami- 
nations for a burglary, but that it did not appear to him (the magiſ- 


trate) to be either burglary or felony, there being a replevin ſuit de- 
pending, and the furniture having been taken as a diftreſs for rent; 
the conduct of the perſons making the diſtreſs might have been im- 


proper, but as their offence did not appear to him to be either bur- 


glary or felony, he would not take the examinations offered, but he 


propoſed to iffue a ſummons to bring the parties before him, and to 


have an opportunity of examining into the matter.—Upon the ſe- 


cond application, the magiftrate was the more confirmed in his opi- 


nion, that it was a civil queſtion of property; but however, he of- 


tered to take the proſecutor's examinations againſt the perſons ac- 
cuſed, for an illegal entry, which propoſat the proſecutor declined, 


and would not ſwear to any other examinations than thoſe he 


brought ready drawn up.—The attorney for the proſecutor wrote 
to the magiſtrate previous to the ſecond application, and the letter, 


though it is conceived in a menacing ſtyle, admits that the diſpute 


between the parties was a queſtion of property merely :—as fuch 
therefore, and there being no corrupt motive whatever in the con- 
duct of the magiſtrate, who denies the charge of inviting one of 


the perſons acculed. to his houſe, the ere is no ground for an attach- 
ment. | | 


L. Fox and Mahaffey, contra. The affidavit of the proſecutor | 


ſhews that an explicit charge of burglary and felony was made be- 
e 2M fore 
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evade their puniſhment :- 


Michatthat, 1s Geb. 2. 


fore the: magiſtrate, and offered to be veriſed e oath; ; ie 
diately after the tranſaction, the defendant*is informed of the na- 
ture. of the offence, and his reaſon* for refuſing the examination is, 

that if he took them, the perfons might be hanged !—This charge is 
not denied at all. Afterwards, in the month of Aigul. the 
proſecutor applied a ſecond time, becauſe threats had been made 
uſe of to do him ſome bodily injury; he brought written examina- 


tions, containing a politive charge of burglary, and felony, and” de- 


fred. that his complaint might be put in the uſual courſe of trial; 


the defendant again refuſed, becauſe, indeed, he had been mendced 
by an attorney; but his defence now is, that he purpoſed to iſe a 
' ſummons, that is, to give the accuſed notice to fly the country, and' 


—where the defendant does not deny the 
charge, it. is to be taken as confeſſed : As to the charge of in- 
viting one oß the parties to dinner, he anſwers merely upon belief; 


he does not ſwear Poſitively, that he offered to iſſue the ſummons, it 
is only as to his helief. But another defence ſet up by the ma- 


giſtrate is a curious one; he ſays, that Mr. Daniel, another magiſ- 
trate, reſides only three miles. from him, who might have been ap- 
plied to; ſo that becauſe the perſons might have been hanged, he 


refers the taſk-of taking. the charge to another magiſtrate. As to 


the replevin, he ſays he heard of ſuch a ſuit, without faying; when 


it began, or what has become of it he had nothing to do with it, 
he was bound to take the examinations in ſome ſhape or other, for 


there could be no diſtreſs at ſuch an net the night. 


Tha CioxmezLL, ch. | This i is an application for an attach- 
ment againſt a magiſtrate for not taking examinations tendered by a 
party coming to complain to him, and undoubtedly - the Court will 


at all times inſiſt upon the magiſtrates in their reſpectibe counties 


doing their duty, otherwiſe their commiſſions would be ſuperſeded, 
and they would become utterly ufeleſs. 1 have invited theſe mo- 


| tions as often as I thought there was any foundation for them; if 
the magiſtrates do not perform their duty, the courſe is to apply 


againſt them, and the motions are always liſtened to: the general 


courſe of juſtice requires it, — The late Mr. Juſtice Ronix sou 


always expected that the examinations ſhould be offered to the 
next. magiſtrate Why? becauſe he beſt knew the character and cir. 


cumſtances of the perſon making them. I will make another 


f | | obſervation 


Mic haelmas, 10 Geo. 2. 


obſervation ;—the court will ever reſift the crying of civil property 
in the grand-jury-room. 


Now ſee what the facts here are, upon the admiſſion of the defen- 
dant, or his filence, which amounts to an admiſſion in ſome caſes, 
where the charges are politively made.—It is ſworn that on the 
21ſt of May 1793, two perſons came to Kildea's houſe, and took 


away his furniture, an odd fort of theft, or burglary :—it is alſo. 


complained, that they terrified the family, and fired a ſhot :—there 
is no doubt that a perſon having a right may enforce it by rng. 
But the queſtion is, * Was the magiſtrate corrupt, or groſely igno- 


& rant 2” He enquired into the charge, and found it a matter of 


civil property. I remember a caſe which came before me, where 


a woman {wore againſt a man in the county Meath for attempting 
to take her away by force to defile her, I aſked her when it hap- 


pened; ſhe ſaid, three wveeks before the law-ſuit began betaveen her father | 
and the man ſhe was ſwearr1g againſ} Nothing is more abuſed than 


examinations in this way; they are drawn up by perſons not know- 
ing the tranſaction, and are ſworn to by markſmen. It is objected 
here, that the magiſtrate ſaid the men would be hanged that 
was to ſhew the proſecutor he was proceeding too far: 
applies again to lay a trap for the magiſtrate; but he would not take 
the examinations for the Burglary; — he offered to take them for 


a treſpaſs, which was exactly what he ought to have done. The 
proſecutor wiſhed to deprive the accuſed of their liberty, the con- 


ſtant courſe is to ſwear a robbery for that purpoſe, 


As to what the attorney has done, I think it only neceſſary to 
mention, under the authority of the caſe in Burr. that ſuch conduct 
might ſubje& him to the coſts ;:—— We are of opinion that the cauſe 
ſhould be allowed with colts. | 


ER J. ſaid he would not give any opinion; not that he en- 
tertained any doubt as to the rule, but for particular reaſons. 


Downes, F a namen, J. concurred with the Chief 


Juſtice. 


Rule diſcharged. 


M e BART 


then he 


2 Bur, 654. 
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Chancery. 


Janes and Pumur Pir rox, un Davis, and 5 


TW | Others, Plaint W. 


Exrz. Prrrox, Janz Pirron, Jom Harry, and 


W. ol Defendants. 


Jo's: PIPPON, a native and an inhabitant of 


Ferſey, died inteſtate 18th July, 1740, leaving no 
children, nor any father or mother, nor any bro- 
ther; all the Plaintiffs, except Davis, were the 
nephews and nieces of the ſaid John Pippon, and 


the two defendants Elizabeth a Ee were his 
i * p , 


ſiderable perſonal eſtate in Jerſey, but had no ef- 


' England, diſmiſſed. —Ambl. 25. 


1 


fects in this kingdom, except one debt of 6151. due 


6th June; | 
1744 


A native of 
Jerſey, bav- 
ing the bulk 
of his per- 
ſonal proper - 
ty in that 
iſland, dies 
there inteſ- 
tate, but a 
debt is due 


to him by 
ſimple con- 


The tente at the time | of bis death had a con- 


tract in Eng- 
land —a 
bill, for a 
diſtribution 
of that debt 
according to 
the laws of 


415. *. 
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Caſes in Chancery. 


by ſimple contract from Henry Durell of London. 


Soon after the inteſtate's death, the plaintiffs the 
nephews and the nieces impowered the plaintiff 


| Davis to take out of the prerogative court of Can- 


terbury adminiſtration to the inteſtate for their be- 
nefit, which he accordingly did, and received the 
debt, part in ſpecie, and part by the transfer of 
ſtock ; afterwards the defendants having notice of 
ſaid debt, and of the adminiſtration granted to 


2 Davis, the defendant Hardy, by their order, ob- 
tained a repeal of the letter of adminiſtration, and 
got adminiſtration granted to himſelf. Davis, be- 


fore the repeal, fold the ſtock, and the preſent bill 


was brought by the nephews and nieces to have a 


diſtribution of the inteſtate” 's effects in this e 
rh 


* 


The defendants by their anſwer inſiſt, That by 


the laws of Jerſey, the perſonal eſtate is to be di- 
vided among the ſiſters in excluſion of the children 


of the deceaſed brothers and ſiſters, and therefore 
that the debt muſt be divided between the defen- 


8 n the inteſtate? 8 liſters. in 


7 his nk was bear” Fg hs upon bill off : 


anſwer; Meſſrs. Chute and Noel for the plaintiffs. 7 
The 3 do not put their caſe upon the ſta - 
tute of diſtributions, but on the cuſtom of Ferſe fs - 
by which they inſiſt, that the plaintiffs are inca- | 
pable of taking any part of the inteſtate's eſtate, 
and the queſtion-1 in the caufe will be, Whether 
this cuſtom ſhall affect the property of goods i in this 
kingdom?” The diſtinction between debts due by 
: . and thoſe due on contracts, is well , 


known 


Caſes m Chancery. 167 | 


known to be this, that the former are bona notabilia 1744. 
in the dioceſs where they are, but the latter follow 3 
IPPON 
the perſon of the debtor, and are bona notabilia againſt 
where he dwells ; they could not therefore have Pirron. 
recovered this debt, without taking out adminiſtra- 
tion here, and upon taking out adminiſtration, 
they muſt have given a bond to the ordinary to 
make diſtribution according to the ſtatute, and 
conſequently this debt muſt be diſtributable ac- 
_ cording to the ſtatute ; but the defendants ſeem to 
inſiſt upon a proviſo or ſaving in the ſtatute of the 
cuſtoms of London, and the province of York, and 
of other places, having known and received cuſ- 
toms peculiar to them: but this proviſo cannot be 
taken to extend to any places out of the kingdom, 
and therefore can be of no ſervice to the defen- 
dants.—In the province of Tork, that third part 
which neither the wife nor children can claim by 
the cuſtom, is diſtributable according to the ſta- 
tute. 2 Vern. 82. it is held that the cuſtoms of Cholmley's V; 
the province of York are local, and it is the locality 1 8 8 
of the effects that gives the ſpiritual court juriſdic- 
tion to grant adminiſtration: as the debt was here, 
they were obliged to take out adminiſtration in 
England, and the ordinary upon granting it is re- 
quired to take a bond from the adminiſtrators to 
make diſtribution according to the ſtatute, and it 
1s very difficult to account for this method of pro- 
ceeding, unleſs the effects are to be diſtributed ac- 
cording to our laws, and the contrary conſtruction 
would entirely reſcind all the proviſion and ſecurity 
required by the act of parliament ; beſides, the 
Court cannot take notice of the laws of Jerſey. 


Mr. Attorney 
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AS Cafes in Chancery. 


Mr. PREM General, for the defendants; The 
laws of Jerſey are ſeparate, diſtinct, and indepen- 
dent of the laws of England, though not of the le- 
giſlature of England: This is inſiſted on by the de- 
fendant's anſwer, That by theſe laws the ſurviving 
| ſiſters of an inteſtate are intitled to his perſonal 
eſtate, in excluſion of the children of his deceaſed 


brothers and ſiſters, and therefore that the plain- 
tiffs are not entitled to any part of the inteſtate's 


eſtate: The plaintiffs have not replied to the anſwer, 
and therefore it muſt be taken to be true: It has 
been contended for the defendants, That the per- 
ſonal eſtate is merely local, and that the right the 


next of kin to an eſtate have to it, depends upon 


the locality of it, at the time of his death. I ſhall 
inſiſt on the reverſe of this propoſition : They have 
not ſhewn any one inſtance in which the Court has 
conſidered it in the light they contend for; but all 
their inſtances, and the nature of the 50 prove 
the contrary. The nature of perſonal eſtate is that 
it attaches on the perſon, and the nature of a real 
eſtate is that it is attached to the place; becauſe it 


is a fixed thing: The very meaning of perſonal 


eſtate is, that thing which belongs to the perſon 3 
ſuppoſe a perſon is an inhabitant, and dies in the 
province of York and has bona notabilia in that pro- 
vince, and alfo in the province of ee Me there 
muſt be adminiſtration taken out in h provinces; ; 


and yet the perſon who took out ee in 
the province of Canterbury muſt make diſtribution 
according to the cuſtom in that province. 


{ a 
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Caſes in Chancery. 


Lord CrAnCELLOR, That i is a cafe diredtly n 
in the proviſo. $9 | 
; | | 
Mr. Attorney. le is ſo; but the mere Kindly of 
the perſonal eſtate, 4058 not create any right in 


reſpect to the diſtribution; the locality of the per- 


ſonal eſtate determines nothing but the juriſdiction 


that is to grant the adminiſtration; but the diſtri- 


bution depends upon the quality of the perſon, 


either as a freeman of London, which follows. the 


perſon whereſoever he goes, or as inhabitant of 
this or at ene e 


Tod ae dh the adipinitrnor, 


| PippoN 


againſt 
Pireon, 


and all the perſons intitled to the diſtribution live 


in Jerſey; the adminiſtration to Davis being re- 


pealed, he is now become a debtor to Hardy, and 


the caſe is in the ſame ſituation as if the debt had 


continued in the hands of the original debtor. 


How can I decree an account to be taken here of 


the whole perſonal eſtate? And without that, how | 
can it be known what will remain in the hands of 


the adminiſtrator after payment of the inteſtate's 


debts : It would affect the commerce of this king- 
dom to a very great degree; merchants abroad 


have debts here, and if thoſe ſhould be diſtributed 


according to the laws of England, it would be a 


moſt miſchievous thing to the commerce of this 


country; and no diſtinction was ever made be- 


tween the effects a man has here, and thoſe he has 


abroad. In the caſe of Jan Thiennin before Lord , 


King, Colonel Van Thiennin brought his bill for a 
diſtribution of the effects of his late wife, which ſhe 


was entitled to by a legacy from her firſt huſband, 


and 


2 Eq. Abr. 


425. 


Fitz-Gibb, 
203. 
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h Gaſes in Chanecry. 


and an account was decreed; I was of counſel for 


the plaintiff, but was not ſatis fied with the decree; 
however, it was made by default, the principal de- 
fendant not having anſwered; but Mr. Focobſon, 


the truſtee, was the only one chi put in any an- 
ſwer; and that point, how far the laws of England 
attach on goods here, was mentioned, but not de- 


termined, the decree being made by default: I had 
a great doubt about it in reſpe& of the inconve- 
niencies it would bring upon trade; but. beſides 
that, it was a queſtion about ſtock, which is a ſpe- 


cific part of the perſonal eſtate, and may differ 


from the caſe of a mere debt, -which follows the 


: perſoa of the debtor ien het is. 


Mr. FARES Can it be fappoſed that the right 


of diſtribution ſhould depend upon the removal of 
the debtor? The adminiſtration is nothing but an 
authority for the perſon to get in the effects of the 


intereſt. In the caſe of Burrows v. Femineau 1726, 
in Chancery, a perſon drew a bill here upon a per- 


ſon at Leghorn who accepted there, and the drawer 
was a bankrupt” in London, the acceptor had notice 
of it before the bill was payable ; the acceptor was 
ſued at Leghorn, and ſentence was given for him; 
| becauſe by the laws uſed there, if a perſon accepts 


a bill of exchange and has no effects of the drawer 
in his hands nor notice of the bankruptcy, he is not 


liable: it happened that the acceptor came here and 


was ſued at law, upon-which he brought his bill in 
this court for relief, and an injunction, and he was 
relieved, and the court ſaid that the acceptance 


at Leghorn bound the W ee to the laws 


of that Gon 
Lord 


"0 


. 


of wy ro co nations. 


e WW r 7 r Mw wer 


Cafes in Chancery. 5 


ort CranciLion. The ſtrongeſt objection in 
that caſe was, that if it was right, it was only a 
conditional acceptance, and that advantage e 


be taken of! it at w. | 


E 


Mr. W cited the caſe of Eaubert v. Turſt, 
to ſhew that the court will take x notice of the Jaws 


Mr. Solicitor Colivhal on ah ſame kde. The court 


171 
— 


Pi rox 


againſt 
Pirron. 


Prec. Cha. 
$9 


2 Eq. abr. 


475. 


pie P. C. 


38. 


may diſmiſs the plaintiffs bill without going into 
the merits of the caſe, for the only way by which - 
the preſent queſtion is brought before the court is 


by the adminiſtration which the plaintiff fraudulent. 


ly obtained to be granted to their attorney, which 


has been ſince repealed by the eccleſiaſtical court :— 


Davis having by falſe ſuggeſtions taken out letters 


of adminiſtration receives the debt and Joins in the 


bill to prevent the true adminiſtrator from getting 


it out of his hands, and in this manner the cauſe is 
brought before the court: If this had not been 


done, the debt might have been paid to the ad- 


miniſtrators in Jerſey, and then he would have 


made diſtribution according to the laws there. If 
that had been done this court would not have called 


that matter in queſtion, and therefore it is owing 


to their fraudulently getting the money into their 


hands that the preſent queſtion is brought before 


the court. This miſbehaviour of theirs is not to 
be encouraged, and on that foundation thy din . 
by: Ed: 235 hot hs 


4 


| Lord Saler I ous: not, if 71 could 
avoid it with juſtice to the parties, enter into the 


ners 


— 


172 | Tri it 51 18 Geo. 2. 


1744. PRE queſtion. It was tn that Davis un- 
1 der the firſt adminiſtration, which is now repealed, 
1PPON 

- again} received this debt; by that he is a debtor merely 
Pirron. to the eſtate of the inteſtate, and he has nothing to 
doc to come here, but ought to pay it over to the 
rightful adminiſtrator. The difficulty is with re- 
gard to the other co-plaintifls, whether they have not 
a right to come here, not to call Davis, but to call 
Hardy to an account, for this particular part of the 

"eſtate abſtracted from, the reſt of it, | 


Mr. Shate. Mr. Hardi i is now, * has — all 
along in England; he took out adminiſtration in 
perſon, and he anſwered under the proceſs of this 
court: The eſſects are alſo here, and therefore the 
plaintiff's have a oh to have the matter examin- 
Aline in 3s deut. 8 een 


WP 


e eee 1 am ay opinion oY there 
is not a ſufficient ground for me to decree an ac- 
count for the plaintiff: I am very unwilling to de- 
termine the general queſtion, which may admit of 
a great variety of conſideration, and of difficulty 

. too, therefore I chuſe to determine the caſe without 
pee entering into it; if I was to enter into it, I ſhould 
ſuppoſed to think, that a man's perſonal eſtate is ſuppoſed to 

. e bis follow his perſon, 1 wherever heis; and 1s diſtributa- 
perſon, and 
diſtributable ble according to the laws of that country where his 
e perſon is, and as to the different juriſdictions 
the country relating to his perſonal eſtate in reſpect of the pro- 
where he is. bate of wills or adminiſtration they ariſe from the 


nature of the remedy that is to be made uſe of for 


"as wrorur of 5 cute 5 50 therefore to enable 
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cer in Chancery. 


2 bt to ſue for any part of the Perlost eſtate he 


muſt qualify himſelf from that which is the proper 


juriſdiction of the place where the perſonal eſtate 
lies; but that does not determine the right to the 


equitable property, or to that property which is 


conſidered in equity or in the canon, or eccleſiaſti- 
cal law, in diſtributing the ſhares of that perſonal 
eſtate, and therefore the caſes which have been put 
are right, and prove this, if a man be an inhabitant 
of the province of Vor, and dies there, leaving 
goods both in that province, and alſo in the pro- 


vince of Canterbury, it is incumbent on his- admi- 


niſtrator to take out adminiſtration in both provin- 
ces, and yet notwithſtanding this, the whole per- 
ſonal eſtate will be diſtributable according to the 
| cuſtom of the province of Tork, which ſhews that 
it is not the juriſdiction out of which the admini- 
ſtration muſt be taken, Which is neceſſary to give 
the party a right to one that will govern the right 
and intereſt in the diſtributory part of that eſtate. 
ä —Then conſider the preſent caſe, it is rightly ſaid, 
that Jerſey muſt be as much conſidered a foreign 
country in reſpect to the laws of England, as if it 
was not parcel of the crown. of England, for it is 
not part of the kingdom of Great Britain, but it is 
2 diſtinct dominion which the king of Great Britain 


is intitled to in right of his Dutchy of Normandy, 


conſequently is governed by the ancient laws of 
Normandy. Then the caſe is thus: A man is an in- 
habitant and dies in a foreign country, the bulk of 


his perſonal eſtate there, he happens to have a debt 


owing to him in England, which cannot be recover- 
ed without 3 out adminiſtration in England, the 
queſtion 
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Caſes in 2 hh 


Wee is, whether that ſhall be conſidered as part 


of the bulk of his perſonal eſtate, to be accounted 


for according to the laws of the place where he is 
reſident, or whether any perſons not reſiding in 
England, but inhabitants of a foreign country, who 


by the laws of that country have no right to any part, 
but would have a right by the laws of England, can 


come into this court, and by the reaſon of the tak- 
ing out of adminiſtration here can compel the ad- 
miniſtrator to recount to them for that part of the 
perſonal eſtate abſtracted from the reſidue of the 
eſtate? If that was the mere queſtion before me 
1 ſhould incline to think (but I don't mean to give 
an opinion to bind me) that it could not be done, 
and would be extremely miſchievous. and greatly 


affect the commerce of thoſe kingdoms ; no foreign 
merchant would know how to deal here but at the 


peril of having all his debt here ſeparated from the 


. reſt of his perſonal eſtate, and diſtributed accord.” 
mg to the laws of this Kunden. 5 5 


i 


The wot 8 by the act is | that the admini- 
ſtrator {ſhall account before the judge of the eccle- 


ſiaſtical court, and pay the reſidue of the inteſtate's 
goods, and chattles, and credits to ſuch perſons as 


the ſaid judge or Judges ſhall appoint purſuant to 
the faid ſtatute: What is it that is to be diſtribut- 
ed ?—lIt is the reſt and reſidue of the perſonal eſtate 

after debts paid, and other allowances, no body can 


come here for an account of part of the eſtate, but 
muſt pray an account of the whole eſtate ; how can 
this reſidue be made appear but by accounting for 


the whole eſtate, and not * an account of a parti- 


cular 


Caſes in Chancery. 


cular debt only ?—And therefore on the words of 


1744. 


the ſtatute I ſhould think there would be no ſuch 2 


decree as is now prayed, and do but conſider what 


work it would make; the general adminiſtrator is 


not before the court; How can I decree an account 


of the whole eſtate, and without it I cannot find 


out the reſidue, and if the general adminiſtrator 


was before the court, I might decree an account N 
but the conſequence of it would be that if the ad- 


miniſtrator accounts here and has ſuch allowances 
and makes ſuch diſtributions as are agreeable to the 


laws of England, the courts in Ferſey might de- 


cree him to account with different allowances and 
different diſtributions: But the only matter now 
to be determined is, whether the preſent bill is pro- 


perly brought ?—The firſt adminiſtration is repeal- 
ed, and a new one granted; and as to Davis being 


2 plaintiff, the bill is improper; for he is now only 


a debtor to the eſtate, and conſequently a debtor to 


Pippon 


againſt 


PipPox. 


the ſecond adminiſtrator ; what has he to do to 


come here to pray an account to be taken ?—He is 


A debtor to the eſtate and liable to an action at law 


by the adminiſtrator, who may the next day he re- 


covers, carry it into Jerſey and account for it there, 


and that would be the right way. Davis is therefore | 
to be laid out of the caſe ; and in reſpect to the 
other plaintiffs they have nothing to do to come 


| here, for an account of this particular part of the 


perſonal eſtate: They have a right to call the ge- 
. neral adminiſtrator to an account, but no perſon in- 


titled to a ſhare of the reſidue of the eſtate can 


come into this court for a particular part of that 
cltate detached from the reſt, the general admini- 


ſtrator 
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| Where the 
deeds under 


whichaplain- 4 
tiff in eject- 


ment claims 


are in the 


poſſeſſion of 


thedefendant 


and the for- 


mer is oblig- 
ed to come 
into equity 

for a diſcove- 
ry he will be 
decreed to an 


in the King's Bench upon a ſpecial verdict in eject- 
ment, wideh N iro was SUS 77 ME houſe 


account of 
the rents and 


profits from 
the time his 
title accrued. 
2 Atk. 282. 
3 Atk. 124. 


8. C. 


ie. 


333. 495+ 
28tra. 1086. 
13 Vin. 292. 


Ca 23. 


18 Vin. 413. 


ca. 8. 


Fearne's C. 


R. 155. 


Caſes in Chancery, 


ſtrator is not before the court, and therefore I can- 


not decree an account; 


therefore the bill muſt be 
diſmiſſed. Hr SYS 


Dog MzER again/s Fox TEScuE. 


IHE plaintiff brought a bill for a diſcovery of 
a deed of ſettlement in the cuſtody of the defend- 
ant, and to have the ſame produced at a trial in 
ejectment depending between the parties, and in 
the bill the plaintiff prayed relief generally, and af. 
terwards the plaintiff brought a ſupplemental bill for 
an account of the rents and profits of the eſtate from 


the time his title accrued, which was upon the 


the death of his father in 1729: the plaintiff had 
recovered poſſeſſion of the premiſſes by a judgment 


0 Lords. 


Mr. Brownt for the Sekai The only relief 
fought by the original bill is to have the deeds pro- 


duced upon a trial at law, and the plaintiff does not 


apply to the court to have any part of his title 
determined here, nor does he ſo much as charge | 


the defendant with being in poſſeſſion of the eſtate; 


it is true where this court determines the right of 


the parties, it will alſo determine every thing that 


is conſequential or incidental thereto; the plaintiff 


has choſen to have his title determined at law, and 
came here for no other end but merely to have the 


; f eos 


deeds produced, and the term ſet out of bis way, 
and the court will not make itſelf ancillary to the 
courts of law, and take for granted that their de- i 


Oils „ Didhatiy. 190 


1744. 


againſt 
terminations are right, and upon that footing only Fonrxscu. 


to decree an account. The firſt ejectment was 
brought'in 1731, and if the plaintiff had made an 


entry before he brought the ejectment he might at 
law have recovered the meſne profits, and ſince it 
was his own blunder only, that difabled him from 


recovering at law, this court will not give any re- 


lief: —all the caſes wherein this court has entertain- 


ed a juriſdiction of this ſort are, either ſuch where- 


in the very right of the eſtate was determined here, 


or elſe they are ſuch as fall under the head of frauds, 


or truſts. The caſe of Coventry v. Hall was ſimply 2 Cha. ca. 
on a defective conveyance, and no doubt but that 73+ 


wherever a man cannot eftabliſh his title without 


the aid of this court, there is a proper juriſdiction 

for this court to decree an account: In the caſe of 
Bennet v. Whitehead, there were particular circum- 

ſtances of fraud in the defendant, which made 2 Wws.644 


it proper to decree an account; the defendant there 


continued the poſſeſſion of a leaſehold eſtate after 


the leaſe was expired under pretence that he was 


intitled to the inheritance, though he had in his 
cuſtody the deeds that made out the plaintiff's title, 
the concealment of theſe deeds was a groſs fraud 


in the defendant, but there is nothing like that in 


the preſent caſe. - The plaintiff was not ignorant of 
the deed, as appears by his own bill in which tre 


ſtates the limitations and words of it exactly as 
they are, and the detaining the deed from the plain- 


tiff cannot be conſidered as a fraud becauſe the de- 


fendant's ye been a long while in poſſeſſion of the 


N i ellate, ; 


account of 
the rents and 


1 | 


744. 


PN 
againſt 
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Where the 
deeds under 
whichaplain- 4 
tiff in eject- 
ment claims 
are in the 
poſſeſſion of 
thedefendant 

| and the for- 

- mer 1s oblig- 

ed to come 
into equity 
for a diſcove- 
ry he will be 
decreed to an 


profits from 
the time his 


title accrued. . 


1 Alk. 282. 
3 Atk. L234 
8. C. 

4 Bro. P. C. 
353.405 

28 8tra. 1086. 
13 Vin. 292. 
e „ 
18 Vin. 413. 
ca. 8. | 
Fearne's C. 
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kratör i 1s not before the court, and therefbre I can- 
not decree an account; therefore the bill muſt be 
diſmiſſed. FEY „ 
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TIE | phintif 3 a bill I, 2 Aiſcovery of 

à deed of ſettlement in the cuſtody of the defend - 
ant, and to have the ſame produced at a trial in 
ejectment depending between the parties, and in 
the bill the plaintiff prayed relief generally, and af. 
terwards the plaintiff brought a ſupplemental bill for 
an account of the rents and profits of the eſtate from 
the time his title accrued, which was upon the 
the death of his father in 1729: the plaintiff had 
recovered poſſeſſion of the premiſſes by a judgment 


in the King's Bench upon a ſpecial verdict in eject. 


ment, wm e e Was ee . the Houſe 
6 Lords. WY 9 


Mr. Brown for the ft The only relief 
Comp by the original bill is to have the deeds pro- 
duced upon a trial at law, and the plaintiff does not 
apply to the court to have any part of his title 


determined here, nor does he ſo much as charge 


the defendant with being in poſſeſſion of the eſtate ; 
it is true where this court determines the right of 
the parties, it will alſo determine every thing that 


is conſequential or / incidental thereto; the plaintiff 


| has choſen to have his title determined at law, and 
came here for no other end but merely to have the 


. 5% ng deeds 
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_ deeds produced, and the term ſet out of his way, 
and the court will not make itſelf ancillary to the —— 
courts of law, and take for granted that their de- 


to decree an account. The firſt ejectment was 


brought in 1731, and if the plaintiff had made an 


entry before he brought the ejectment he might at 


law have recovered the meſne profits, and ſince it 


was his own blunder only, that diſabled him from 
recovering at law, this court will not give any re- 
lief :—all the caſes wherein this court has entertain- 
ed a juriſdiction of this fort are, either ſuch where- 


in the very right of the eſtate was determined here, 
or elſe they are ſuch as fall under the head of frauds, 


the aid of this court, there is a proper juriſdiction 
for this court to decree an account: In the caſe of 
Bennet v. Whitehead, there were particular circum- 


| ſtances of fraud in the defendant, which made 
it proper to decree an account; the defendant there 


continued the poſſeſſion of a leaſchold eſtate after 
the leaſe was expired under pretence that he was 
intitled to the inheritance, though he had in his 
cuſtody the deeds that made out the plaintiff*s title, 


the concealment of theſe deeds was a groſs fraud 
in the defendant, but there is nothing like that in 
the preſent caſe, - The plaintiff was not ignorant of 
the deed, as appears by his own bill in which he 
| ſtates the limitations and words of it exactly as 
they are, and the detaining the deed from the plain- 
tiff cannot be conſidered as a fraud becauſe the de- 


fendant's * been a long while in poſſeſſion of the 


1744. 


DormtR 


againſt 
terminations are right, and upon that footing only Fonrxscuz. 


# 


or ?ru/ts. The caſe of Coventry v. Hall was fimply 2 Cha. ca. 
on a defective conveyance, and no doubt but that 34. 


wherever 2 man cannot eſtabliſh his title without 
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eſtate, and believe themſelves to be intitled thereto, 


though the determination at law has been {ſince 
againſt them. But this court cannot take the right 


of the eſtate to be abſolutely decided; there has 
been, it is true, one judgment in ejectment, but 
can this court conſider that to be deciſive, when 
the courts of law do not look on it to be ſo ?—The 
defendants may bring new ejectments, and one has 
been actually brought and is ſtill depending: Was 
there ever any inſtance wherein this court has 
granted a perpetual injunction merely becauſe the 


party had obtained one judgment in ejectment ? 


Such injunctions are never granted except where 
there has been great vexation and many judgments 


obtained: If theſe deeds are decreed to be deliver- 
ed up, it will be impoſſible for the defendant ever 


to try their right any more, and therefore will 


in effect be granting a perpetual injunction. But 

it is objected, that this caſe muſt be conſidered as 
connected with the original bill, becauſe the preſent 
bill is brought to have a more complete relief, than 
the court gave on the original! decree : But this 
ſecond bill conſiſts intirely of new matter, and of 
things altogether independent of the former, and 
therefore though they call it a ſupplemental bill, yet 

it is not to be conſidered as ſuch : For ſupplemen- 
tal bills are, grounded upon the relief originally 


prayed, and are brought to extend that relief fur- 


ther.—But it is ſaid, that ſince there is a general 
prayer for relief in the original bill, the plaintiff may 
pray any relief afterwards. If this was allowed, it 
would be impoſſible to make any defence againſt a 


bill praying generally relief. The preſent bill is 


brought merely for an account of the rents and 


profits, 


Caſes in Chancery. 0 179 


profits, without giving the court any other juri 1744. 
diction, but by the former bill which is fatisfied ; N 
and this court never decrees an account but where againf 
the right itſelf has been decreed here, except in Farpaaents 
caſes of frauds, truſts, and infancy : The plaintiff | 
has elected to proceed throughout at Jaw, and has 
put his caſe intirely on the rules of law, and made 
an actual entry in the year 1735, which ſhews 
that he intended to proceed at law for the meſne 
profits. 1 Vern. 105. has been cited to prove that 
the plaintiff may proceed in an ejectment at law for 
the poſſeſſion, and equity for the meſne profits, but 
that muſt be miſtake, for I believe it never was done, 
But if the party comes here, he muſt come for the 
whole. As to the caſe of the Duke of Bolton v. 
Dean, there a tenant continued in poſſeſſion after 
the leaſe was expired under a belief that one of the 
ceftui que vies in the leaſe was alive, but afterwards 
diſcovering his miſtake delivered up poſſeſſion to 
the duke, who brought a bill for the meſne profits 
which were decreed to be accounted for by the de. 
fendant. But there are very particular circum- 
ſtances in that caſe, for the miſtake aroſe from an 
accident of there being two perſons of the ſame 
name with one of the c, que vies, and accident is 
one. ground for relief in this court. Beſides as the 
poſſeſſion was delivered to the Duke, he could not 
have gone to law for the poſſeſſion, and therefore 
could not at law recover the meſne profits. But 
this was the only court in which he could proceed 
for them. The firſt period of time from which the 
plaintiff prays an account is from 1729, when his fa- 
ther died, he might have made an entry at that time, 
my then he would have been intitled to them at 
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law; if he has not done it, there is no ground for 


C——— this court to relieve him. The next period of time 


Cf Dormer 
againſt 


from which he prays an account is from the time 


' Foxrescvs. Of filing the original bill. But there is no reaſon 


for that, becauſe it was brought for another pur- 


| Poſe, and has no relation to this matter. I he laſt 


period of time is from the entry in 17353 but for this 
they may have their remedy at law, and therefore 


there is no ground or the W ornn of this 


court. | 


Lord CHANCELLOR» There are two general 
queſtions in the caſe; Firſt, Whether the plaintiff 


1s entitled to have an account of the rents and pro- 
fits? Secondly, If he be entitled, from what time? 


The firſt of theſe queſtions properly divides itſelf 


into two others: Firſt, Whether the plaintiff on 
the fact of his general right to the eſtate, is entitled 
to the rents and profits? Secondly, Whether he 
has a night to demand them i in this court. 


As to the Grit, 1 18 clearer than that in law 


and equity, and in natural juſtice, the plaintiff hath 
a right to the rents and profits of the eſtate, and 


had that right from the time of his father's death, 
when his title accrued, if he cannot come at them, 


it muſt be becauſe ſome rule of law or equity pre- 
vents him from having them: for the eſtate was 


his from that time, and conſequently, that draws 


the right of the rents and profits. —The plaintiff's 
title is as heir to his father, who claimed by a re- 
mainder in a marriage-ſettlement made in 1662, by 


which Mr. Juſtice. Dormer, who is the laſt perſon 


hat died n, was only tenant for 99 _— 
i 
11 
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if he ſo long lived, remainder to truſtees to pre- 
ſerve contingent remainders, remainder to his firſt 
and other ſons in tail; Mr. Juſtice Dormer had only 
one ſon, who Joined with him in a fine of the eſ- 
tate, and alſo in a recovery, in which the ſon was 


181 


bo Coun 


DorRMER 


againſt 
ForTESCUE, 


vouched, and afterwards the ſon died in the life- 


time of his father, and on the death of Mr. Juſtice 


Dormer, the plaintiff's father became entitled to the 


eſtate, and from that. time has a right to the pro- 


fits; but the defendants were in poſſeſſion of the 


eſtate, and that, as has been objected, under ſuch 
2 title as the perſons who made it might have made 


good, if they had taken a proper method, either 
by getting the truſtees to join with them, or elſe 
by ereruting A a feoffment to > make a tenant to the 


 pracipe. 


As to the firſt of theſe methods, it is very uncer- 


tain whether they could have done it. Truſtees 


to preſerve contingent remainders in a marriage- 
ſettlement, would have been extremely cautious 
how they had joined in ſuch an act as that: as to 
the other method, that might have done it; but that 


is only ſaying that they have not done it, but might 


by another method which the law calls a wrong — 


they might have done i it, becauſe ſuch feoffment as 


that would have had its effect only by operating as 


a diſſeiſin of the truſtees, and operating by way of 
diſſeiſin, it would have gained a freehold, and have 
made a tenant to the præcipe by wrong : there is 


no reaſon for any favour from thence, becauſe it 


was a method which both in law and equity is con- 
ſidered as a wrong; therefore on the firſt branch 


of the queſtion, nothing is clearer than that from 
. the 
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ſeveral caſes under certain circumſtances in which 
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the thinecof the title accrued the plaintiff had a right 


to the rents of the eſtate. 


| The dert branch of the queſtion 18 more mate- 


rial and conſiderable, that is, whether he has a 
right to demand an account of the rents in this 


court, and I am of opinion that he has; it is ad- 
mitred on the part of the defendant, that there are 


this court will decree an account of rents and pro- 


fits, and that too from the time that the right. of 


Where a 
man pro- 


ty, unleſs 


there are 
ſpecial cir- 


Cumſtances, 


this court 


will put him 


to his elec- 
tion. 


the party accrued: on the other hand there are ſe- 
veral caſes in which the court will not do it, and 
therefore I can by no means agree to that ſhort note 


that has been cited from Vernon 1 15, in the latitude 


and generality in which it is there laid down; for 
in that latitude it is not true. For if a man brings 
a bill in this court to have the poſſeſſion of lands, 
and an account of the profits, and .likewiſe brings 
an cjectment for that eſtate; if there is nothing 


more in the caſe, the court will not let him divide 
it, but put him to his election to proceed here, or 


at law. If he can recover by a legal title, he may 
alſo at law have an action for the meſne profits; 
therefore that caſe muſt have been ſome caſe of a 
particular kind: as ſuppoſe a bill brought by an 


infant by prochein amy, for poſſeſſion and account of 


n, 


though he 
ſeſſion by 


law, may 


Aave his 0 1 
retained in 


equity, for 


the meſne 


i profits, 


profits, and that infant does alfo bring an eject- 


ment, poflibly in that caſe, as he had-a right to 


come here, the court might ſuffer him to proceed 
recovers poſ- 


at law for the poſſeſſion, and to retain his bill here 


for the meſne profits; it muſt have been ſome ſuch 


| caſe as that: but notwithſtanding this, there are 


ſeveral caſes in which this court decrees an account 
— 
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of the rents and proſits from the time of the title 
accrued:—Firſt, wherever a bill is brought for 
poſſeſſion and an account of rents and profits, and 
the title is determined here for the plaintiff, he ſhall 
have a decree not only for the poſſeſſion, but alſo 
for the meſne profits, unleſs there be ſome ſpecial | 
reaſon to reſtrain the time, as in many caſes there 
are, to the time of filing the bill ; as where the de- 
fendant had no notice at all of the plaintiff's title, 
either given him by the plaintiff, or by demand of 
the poſſeſſion, and had no deeds or writings in his 
ovn cuſtody, which ſhewed the title of the plain- 
tiff, but the ſame appeared by deeds in the cuſtody 
ol the plaintiff or a ſtranger, or by proof made in 
the cauſe by the plaintiffs ; in ſuch caſe the court 
will reſtrain the account of the profits to the time 


of bringing the bill, conſidering it like the caſe of ing the bill. 


3 an entry in . 
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Where de- 
fendant had 
no notice of 
the plaintiff's 
title, nor 

had any of 
the deeds in 
his cuſtody, 
equity will 
decree an ac- 
count only 
from the _ 
time of fil- 


7 80 if there bath wo any default in | the plalnüiff 80 if olain- ; " 
bat he hath had a long while notice of his title, 858 hath lain | 
and hath lain by: In that caſe, the court hath often 


thought fit not to run backward into 2 long OS 


count, but to reRratg it to the time of as the 
bil. 


0 


80, where an infant brings a bill to have poſleſ- 
ſion of an eſtate, and an account of the profits, the 
court will not only decree the poſſeſſion, but like- 
wiſe an account from the time of the title accrued, 
and that though it is merely a legal title; —that is 

the general rule, —— ſpecial circumſtances may 
vary It; 
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1744: The reaſon why the court entertains bills of that 
. kind in caſe of infants, is, that every perſon who 
againſt enters on the eſtate of an infant, as he cannot take 
FoxTESCVE. care of himſelf, is preſumed to enter as guardian or 
bailiff; and ãf the receipt of the rents began during 

the infancy, the court will carry it on after the 
ſttme of his coming to age, and make one entire 


Wherea decree for the whole ;—and in all caſes wherever 


— 5g the plaintiff hath been kept out of poſſeſſion, either 


out of polleſ- by the fraud, miſrepreſentation, or concealment of the 


fion by the 


"I... defendant, if the plaintiff brings his bill for a diſ- 
cealment, or covery and relief, though he hath a legal title, yet 


miſrepre- 


ſentation of the court, if it determines that legal title either 


defendant, with or without the aſſiſtance of a court of law, 
upon a bill 


. will decree an account from the time of the title 
diſcovery acerued. 


and relief, | 

an account 2 OC LD a tn al Fr tg 

of the pro- Another inſtance of this kind is, if a widow 1s 
fits will be intitled to dower, and her claim is merely on a le- 
decreed from 3 | | | 


the time of gal title, but ſhe cannot diſcover the particular 


P ac- lands of which the is dowable, and a queſtion ariſe 


whether ſhe is intitled by law to dower, this court 


will aſſiſt her to find out the lands, and will direct 


her to proceed in a writ of dower, and reſerve the 


conſideration of all further directions; and when 
ſhe comes back here, if her title of dower is eſta- 
bliſhed at law, the court will decree an account not 
only from the time of her demand, which would 
be all ſhe could have at law, but from the time of 


the title accrued. This is the common relief, and 
9 Hen. 3. goes farther than the ſtatute, which only gives her 
mace, damages from * time bn her demand (e): and it 


might 


© This agrees with the report by Att. which however the maſ- 
rer of the rolls ſaid mult be a miſconception Curtis v. 1 
2 Bro. pan 633. | 


* of 
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might be faid that the bringing the bill is a demand 


of dower, and therefore that ſhe ſhould have an ac- 


count, only from that time; but this court does 


not do that, but ſays, as ſhe is entitled to dower, 


ſhe is in equity entitled to the profits from the time 


Of the title acerued. 


Suppoſe a widow is entitled to dower of an eſ- 


tate upon which a term for years is ſtanding out, 


and her title out of the reverſion is a mere legal 
title, and ſhe cornes here to have the term ſet out 


of the way, and to have her dower aſſigned, though 
there was nothing more than that in the caſe, the 


court would decree an account of the profits from 


the time of the title accrued; and yet if the term 


had been out of the caſe, and ſhe had proceeded | 
at law, ſhe could have recovered damages only 


from the time of the demand of her dower: theſe 
are all clear caſes, and otten determined. 

. Then conſider how 0 the . EPO to 
theſe caſes: Firſt, It appears that /e ſettlement un- 
der which the plaintiff's title ariſes was in the hands 


of the defendants ;—there were. four parts of them, 


all in his cuſtody ; and the plaintiff could not we 
bly come at them but by bill in this court (a); 


deeds and evidences that verify the plaintiff 8 5 | 


being concealed by the defendant from the plaintiff, 


(though poſſibly not fraudulently concealed) is a 


ſtrong reaſon why the court ſhould give the plain- 
tiff the ſame benefit which he might have had, if 


VVA the 
(a) Vid 4 Bro. P. E. 355. where it is ſtated that the plaintiff | 


was forced to litigate-three years in the Court of Chancery, to ob- 
tain a diſcovery of the ſettlement, which was in the hands of the 


_ defendants, who uſed all manner of dilatories to avoid producing it, 
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the deeds had been in his own ele and if '7 
had had them, he might have brought an ejectment 


immediately on the death of his father, and laid 
the demiſe from his father's death, and then he 


would at law have recovered all the meſne profits. 


1 is true that the plaintiff brought an ejectment 


before ſuch time as he had the deeds, and before 
he filed his bill; and from hence it has been in- 


ferred that he did not want them; for, that it ap- 


pears by his bill that he was acquainted with the 
contents of them; but that was by gueſs and con- 
jecture only, and not with any certainty ;—in the 


original bill there is no charge whatever of a term 


for ycars which was ſtanding out in truſtees, which 
would have been the sTRONGEST GROUND for his 


coming here, and if it had been known, would cer- 
tainly have been charged in the bill. This ſhews 
that the plaintiff did not know what the deed con- 


| tained until it was read in court, and though he 


brought his ejectment, yet he brought it at ran- 
dom and at a venture; that is one ground why 
this court ſhould decree an account, that all the 
parts of the title deeds of the plaintiff were in the 
hands of the defendant, and proves to be ſo in the 
manner j Of bringing his bill. 


Another ground, and that a beg one for the 
N is, that this is to all material purpoſes an 
equitable title; here is the legal eſtate of a term of 
200 years ſtanding out in truſtees antecedent to the 
plaintiff's title; and the term now appearing to be 
attendant on the inheritance : this was a plain bar 
in his way at law, and yet he does not appear to 

be 


Caſes in Chancery. 
be conuſant of it; for that reaſon Lord TAL BOr 
retained the bill for twelve months, with leave for 


the plaintiff to proceed in this or in any other eject- 


ment, becauſe this being brought at random, there 


might be occaſion to bring a new ejectment, and to 


vary the manner of Ig on demiſe. 


If the plaintiff had known of this term, he had a 


right to have brought his bill in this court againſt 


the truſtees for a conveyance of it from them : It 
is true, that his right to that conveyance would 
have depended upon his right to the reverſion, but 
then this court would have directed a trial at law 
to have aſcertained his right to the reverſion, and 


have ordered that the term ſhould not be given in 


evidence; and when the plaintiff's right had been 
eſtabliſhed at law, this court would have decreed 
the truſtees to have conveyed it to him. 


But ee theſe 0 are with the 


_ plaintiff, that he had a right to the profits from the 


time of his title accrued, and likewiſe that this 


court has a juriſdiction to decree them, yet Mill if 


the plaintiff hath not taken the proper method to 
bring it before the court, this court will not do it. 


And that brings me to my next conſideration, 
Whether the plaintiff hath not taken the proper re- 


medy to have a decree for an account of the rents? 
And that depends on two things: Firſt, On the 
original bill, on which further directions are re- 


ſerved by Lord TALBOT; and ſecondly, On this 5 
ſupplemental bill. As to the original bill, it was 


inſiſted upon, for the defendant, that the plaintiff 
„ e | is 
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is not intitled to have a decree bor an account of 
the rents and profits, becauſe it is a bill brought for 


another purpoſe, and no ſuch relief is prayed by it, 


but only a general prayer of relief, which Dolben uſed 
to ſay was the beſt prayer, except the Lord's Prayer. 


It was faid for the defendant, that the bill was only 


for the deed to be produced at a trial at law, and 


not at all to have the right determined in this 


court: and to be ſure the bill is inartificially and 


defectively drawn, for want of ſo particular and 
full a charge as might have been; but it inſiſts on 
the defendants being in e e which is admit- 


ted by the anſwer of one of them: It prays a diſ- 


covery of the deeds, and that the plaintiff may have 


the benefit of them; an affidavit is annexed to the 


dill, by which the plaintiff ſwears, that the deed is 
out of his poſſeſſon, and that, as he is informed 


and believes, it is in the poſſeſſion of the defendant. 


That ſhews the nature of this bill, for the rule of 
this court is, that a man who brings a bill for the 


diſcovery and production of a deed at a trial, need 
not annex any affidavit to the bill, for that is only 
required where the bill ſeeks relief: as there is ſuch 


an affidavit here, I muſt conſtrue the prayer of ge. 
neral relief according to the nature of the bill; and 
the prayer of general relief takes i in all the relief neceſ- 


 Jary at the hearing of the cauſe : if the plaintiff had 
in his firſt bill brought the truſtees of the term be- 


fore the court, if the plaintiff's right to the rever- 
fon had been a clear point, the court would have 


decreed the truſtees to have conveyed to the plain- 


tiff, and poſſeſſion of the eſtate to be delivered to 
him: - Muſt there not neceſſarily have been an ac- 


count of the rents and profits ? Lord Taizor or- 


dered : 
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ered the deeds to be produced at the trial, with 
liberty for the plaintiff to proceed in this or any 
other ejectment, and that the term ſhould be ſet 
out of the way, and hath reſerved all further direc- 


tions: and therefore I think that every matter in- 


cident to this cauſe is within the compaſs of fur- 
ther directions reſerved by the decree in the ori- 


ginal cauſe, and that it is impoſſible to ſay, that 


the relief ſought by the original bill muſt be con- 


fined to the diſcovery and production of the 
deeds. | 


But ſuppoſing the original bill to be as defective 


as the counſel for the defendants ſay it is, in not 


praying an account of the rents, yet that matter is 
now properly brought before the court; for no- 
thing is more common than after a Mice for ac- 


count to bring a ſupplemental bill in aid of that 


account, that there may be complete juſtice done 


at once, and to prevent multiplicity of ſuits, and 
various takings of accounts, and therefore I am of 
opinion that the plaintiff either on the footing of 
the original bill, or of the ſupplemental bill, which 


muſt be connected with, and conſidered as | part or - 


it, is entitled to this account, 


Several caſes have been cited, but all of them for 


the plaintiff, The caſe of Coventry againſt Hall, 
2 Chan. Rep. 259. 2 Chan. Cas. 134. That was a 


bill by a perſon who had a conveyance of an eſtate, 


which was defective in law, to be relieved and let 


into poſſeſſion, which was decreed, and afterwards 


a ſupplemental bill was brought for the meſne pro- 
fits, which were decreed. That caſe is very mate- 
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terial in reſpect to the point of connecting the ſup- 
plemental with the original bill; on the other points 
of the caſe it does not hold as an authority, becauſe 
it was a title in equity, and ſo not liable to the ob- 
jection i in the 4 caſe of 1 its being a mere legal 


title. 


Another caſe cited is the caſe of the Duke of 
Bolton v Deane, Preced. in Chan. 516. in anſwer to 


that caſe it was ſaid for the defendants, that the 
Duke could have no remedy at law for the meſne 
profits, becauſe the poſſeſſion had been delivered to 
the Duke: that is no reaſon againſt his having a 
remedy for them, for I do not know that the Duke 


could be ſaid to be out of poſſeſſion, if his tenant 
held over his term, I ſhould think that he might 


have had an action of treſpaſs for the meſne pro- 
fits; but it is a ſtronger caſe than the preſent, for 


the at was in no fault, but continued the poſ- 
ſeſſion merely through a miſtake ; yet an account 

was decreed from the time of the title accrued, and 
the like decree was made in the caſe of Bennet v. 
Whitehead, and on this foundation, becauſe the 
deeds that ſhewed the plaintiff's title were in the 


| cuſtody of the defendant, which reaſon holds in 


4 preſent caſe, 


But Aill it is objedted, that where 2 man is bond 
fide 6 4 707 he ſhall not Fuſe for the profits, 
neither 


{a ) Pate Fn aid 7205 72 bonis genus in duas . ut 3 aut 


bond fide, aut non bond fide. 1. 8. $ 22. ff. de acg. vel. amilt. 


Fofeſe. Mr. Athyns, in his report ſtates the expreſſion uſed by Lord 


HarDwicks to be bone fidei oof for, which I mould ä is 42 


miſtake. 


Caſes in Chancery. 


neither by the rule of the civil law, nor of this 


court, that is a rule that holds more ſtrongly i in the 


civil, than in our law; but it is not applicable to 
the preſent caſe, but only to caſes where the poſſeſ- 
ſor hath no notice of the title of the other party ; 
every body is bound to take conuſance of the law; 
the legal title of this eſtate was in the plaintiff, and 
the deeds that proved it were with the defendant, 


and therefore the fraud is not imputable to him, 
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yet he cannot be ſo far conſidered as a poſſefſor | 


bond fide, as to excuſe him from accounting for the 


profits, for he ought in conſcience to have delivered 


up the eſtate to the plaintiffs, | 


Another objection is, that though the plaintiff 


hath obtained a judgment in ejectment in the King's 


Bench, which has been affirmed in the Houſe of 
Lords, yet this is not final, and therefore the court 
cannot take it, that this tithe 1s fully determined ; 


for new ejectments may be brought, and there is 


one actually now depending, and this court will 
only decree an account in ſuch inſtances where it 


would grant a perpetual injunction.— That would 


exceedingly narrow the juriſdiction of this court; 
injunctions are never granted but after many trials, 
and to prevent vexation ariſing from the method 
of trying titles by ejectment: Suppoſe an infant 
ſhould bring a bill on a mere legal title for the poſ- 
ſeſſion, and an account of the rents of an eſtate, 


2 Ves. 552. 


this is a mere ejectment bill, but indulged to an in- 


fant, for the reaſons I have mentioned :— Suppoſe 
the court ſhould direct a trial in ejectment, and a 
verdict ſhould be found for the infant, the court 


would 
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would decree an account, but not grant a perpetual 
injunction, for the defendant, might ſtill bring a 
new e if he could find out a new title. | 


.. 


Suppoſe an heir at law being a bil 150 againſt 


' deviſee for a diſcovery of deeds, and to be reliev- 


2 Bro. Cha, 

620. 
Fonbl. Eq. 

12. 13. 147. 


ed againſt the will; and ſuppoſe a trial at law is 
directed and found for the heir on the equity re- 


ſerved, he ſhall have a decree for an account and 
for the deeds, and yet the deviſee, if he can mend 


his caſe, may bring a new ejectment; it would be 


a ſtrange rule if, when this court hath retained the 
bill, and the plaintiff here hath recovered at law, 
that this court ſhould not decree relief, by reaſon - 


of the poſſibility of a new ejectment being brought 
or a new title being diſcovered, it would be putting 
things in ans Hams for ever W 


+ oo 


(a) This dodrine was very fully diſcuſſed in the caſe of Barne 


all v. Barnewall, Houle of Lords in Ireland, Feb. 1794, in 
which Lord FiTz- Gisson, by held, That the ſuit for the recove- 


ry of the poſſeſſion is properly cognizable in a court of equity, and 
the plaintiff ſhall obtain a decree for the poſſeſſion there, the court 


will direct an account of rents and profits as incident to the relief, 
which was originally a proper ſubje& of equitable juriſdiftion.——- 


But as a man having a mere legal title to the poſſeſſion, has no right 
to come into equity for the recovery of it, —fo if he has originally 


- recovered the poſſeſſion at law, he has no manner of right to pro- 


ceed by bill for an account of rents and profits. As his title to the 


poſſeſſion was at law, he muſt proceed for the whole there. —But if 
a party is obliged to come into a court of equity for aid to enable him 


to proſecute his title at law, after poſſeſſion recovered at law, there 


may be cafes in which he may come back for an account of rents 


and profits in the ſuit depending in equity.— So if he has been pre- 


vented from entering by fraud, a bill in equity will lie for an account 


of rents and 1 during the fraudulent poſſeſion held againſt him, 


— But 


. — 


Wit 


apa 
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WarD againſt SYKES. 


| EXAMINATIONS taken by order of this court 
de bene eſſe cannot be publiſhed without motion, 


on aſſidavit, that the witneſs is either dead or be- 


yond ſeas, and afterwards at the trial the judge 
vill not ſuffer them to be read without proof by 


oath of death or abſence beyond ſea, although Ny 


2 lication has paſſed in this court. 


Near and —— 


| MOTION of tie was made for wer for ſe- 1 
queſtrators to ſet and W 


Lord CHANCELLOR. I cannot tallow this without 
notice to the other fide, for though it is a motion 
of courſe to obtain liberty for a receiver to ſet and 
to let, and now moſt orders are drawn up with 
ſuch expreſs power in them, yet the reaſon of 
both of them is, that he is appointed by the court 
for the management of the eſtate; but rd 

| mn! 


* A 


An affidavit 
of the death 


or abſence 


beyond ſea of 
the witneſs is 


neceſſary be- 


fore examin- 


ations de bene 
ge can be 
publiſhed. 


Notice i is ne- 


8 ceſſary of a 
motion for 


ſequeſtrators 
to "Gs | 


But a man having covered poſſeſion i in an a cement, cannot 


afterwards be received to file an original bill in a court of equity for 


an account of rents ma Ow. during the tortious 5 beld 
againſt him 
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5 1744. tors have but precarious Or temporary powers to 


| Bender levy a debt, and the ſequeſtrator may be taken off 
Cass. to-morrow. 


— ; 
* 4 1 . 
* a A 
d i L . * 95 1 * - 4 x , — 
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1 2 HIS was a bill brought by A. againſt. B. and one 


a debt 
out of a ſum of his debtors, that the court would ſtay the mo- 


due by a 3rd ney in the debtor's hands, and not to fuffer him 


ſon d | Ms 2p 
bot create a to pay it to B. for fear of his miſapplying it, B. 


ſpecißte lien having promiſed to pay the mts demands out 


ſuch 
fo. pl ſuch ſpeciſic debt. 


But the ee it clearly, and 
would not ſuffer it to be argued, becauſe the plain- 
tiffs as creditors of 4. B. had no ſpecific lien upon 

| ſuch debt as they inſiſt upon, and that ke would not 


lay ſuch embargoes upon perſons to prevent their 
paying their debts: For the conſequences of ſuch 
decrees would be a great ſtagnation of commerce, 
and repugnant to that courſe of circulation, which 
the well being of trade demanded, that if a man 


_ 


was indebted to another, and had a ſuit depending 2 


and promiſed-to pay him out of the money to be 
recovered upon ſuch ſuit, and the creditor upon 


i the faith of ſuch promiſe forbore to ſue him, yet 


all this will create no ſpeciſic lien on the money reco- 


vered. Suppoſe the queſtion aroſe upon a real cſtate, 


and the debtor promiſed to pay this creditor his de- 


25 Fw a. who upon this confidence forbears diſtreſſing 


. 11 the anne recovers che . 5 his cre- 
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ditor has no ſpecific lien on it, even before the fta. 
tute of frauds, much leſs ſince: lt is common for 
perſons who have expectations from the deaths of 
their friends to promiſe to pay their debts out of 
ſuch legacies, yet ſuch promiſes will-not bind ſuch 
legacies ſpecifically, notwithſtanding ſuch creditors 
might think they had right to ſuch an W lien 
1 virtue of: their * 


 ExgincToN againſt WE RG. 


- 


IEE Panels Racker 12058 2 fee ſimple eſtate 


of 1oo0l. a year, and about 6000l. in money, and 
being an inhabitant of the province of York, before 
his marriage with Mrs. Beacon, ſettled all his real 
eſtate upon ' himſelf for life, remainder of part to 
His wife for hor jointure, remainder as to the whole 
to his firſt ſon in tail, who happened to be the 2 
tiff, remainder to the father's own. right heirs ;— 
The father alſo covenanted to realize in truſtees 
names the 6000]. and his wife's fortune to the lame 
5 og as above. Rs, 


1744 
NAA N 


BxADbLEL's 
ir. 


Feb. 20th. 


— 


By the cuſ- 
tom of York, 


when areal 


eftate de- 
ſcends upon 
the heir he 
cannot have 
a cuſtomary 
part of the 
perſonal pro- 


. perty. 


2 Vern. 48. 
Swinb. part. 
3.1 18. 


The father after marriage wal a ſmall purchaſe 5 


in His own name to the value of about 1 500, but 


it did not appear, whether this purchaſe was made 


with part of the truſt money or not. The father 


died inteſtate, and at law this new purchaſe deſcend- 
ed upon the plaintiff, as his heir; the father having 


ſaved a conſiderable perſonal eſtate, the queſtion 


| between his ſon and widow was, whether the ſon 
00 2 ſhould 
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ſhould not be totally excluded from any ſhare of the 
PRs: eſtate under the cuſtom of the province of 
Tork? 


The conſequences of the queſtion being deter- 


mined either way, would be theſe —If the ſon is 
to be excluded of his cuſtomary ſhare, and being 


an only child, the widow will have one moiety of 


the whole perſonal eſtate by the cuſtom, and would 


come in along with the ſon for the other propor- 
tion of the other moiety under the ſtatute of diſ. 
tribution, but if the ſon is not barred of his cuſto- 
mary ſhare, his mother will be intitled to only one 
third of the perſonalty under the cuſtom, the ſon 
to another third, and the remaining third to be 
divided between them in ſuch ſhares as the ſtatute 


of diſtribution gives them. | 


It vas infiied upon, that the plaintiff was ex. 


cluded his cuſtomary ſhare two ways, the firſt, by 
having the new purchaſed eſtate deſcend to him as 
heir of his father, the other that he would be ex- 


_ cluded as heir to his father although no eſtate de- 
ſcended to him: As to the firſt they conſidered i it 
in tuo views, if it was not purchaſe dout of the truſt 


money, then it deſcended beneficially to the plain- 


tiff on his own right, and to his own uſe, without 


being ſubject to any truſt : and if that was fo, it 
was clear that he would be excluded; and for that 


end they cited the caſe of Truter v. Collinſon, a few 
years ago, Which was an iſſue directed out of this 
court and tried at Terk, and the provincial cuſtom 


found that an heir was excluded from any cuſtoma- 


ry ſhare of the perſonal eſtate of his father where the 
real 
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real eſtate deſcended to him, and there was much 173% , 
proof in this cauſe to the ſame e Fs ng 
My Lord CHANCELLOR was clear that if it ſhould 

turn out that this purchaſe was made by the father's 

own, and not out of the truſt money, that then 
the plaintiff, the heir at law, would be excluded; 

and he thought tho' the real eſtate deſcended was Nr 


ſo inconſiderable, yet it would ſtill exclude the heir 
at law. A 


z 


N The "es way that this part of the caſe was 
viewed in, was, that ſuppoſing even this purchaſe 
was made with the truſt money deſcended to the 
heir at law in ſatisfaction of part of the covenant, 
to realize the 6oool. &c. and would in the hands 
of the heir be ſubje@ to the truſt of thoſe articles; 
yet that this deſcent would be a cuſtomary bar to the 1 
heir, it is clear that it would bar at common law, | f 
for there it was a clear deſcent, and it cannot take 1 
any notice of the truſt; and this court will not diſ- „„ 
tinguiſh, but conſider it as a deſcent and a bar. | | 


The laſt point infiſted on was that the heir at 
law is barred by the cuſtom although no real 
_ eſtate deſcends to him, and it does not ſeem to be 
very unreaſonable, becauſe the legal preſumption 
is, that a legal inheritance will paſs from the father 
to his heir, and it is clear, that if only five ſhillings 

aà year or leſs deſcended that would bar the heir, 
fo that from that it appears the heir may be barred 
of his proviſion out of the perſonal eſtate without 
an equivalent from the real, for the perſonal eſtate 

z may be 100,000l, and the inheritance. not worth 


ent, | 


ga 
Wess. 
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twenty ſhillings, and to this purpoſe was cited 


ExzixGTou Swinb. part. 35 Set. 16 No. ö 5, where he ſays in re- 


lation to the province of Vor“, that if the teſtator 


has a wife and no child, the wife ſhall have one 


moiety by the cuſtom, and the huſband may diſ- 


poſe of the other; or if he does not, it ſhall go ac- 


cording to the ſtatute of diſtribution. So if the 


vered no opinion, but rather inclined to-think that 
there muſt be a deſcent of a real eſtate to bar the 
heir; but he reſerved the conſideration of this till 

the maſter had taken his account of the perſonal 
eſtate, and when he had made his report, that thenhe 
would determine to whom and in what manner the 


teſtator has a wife and child, which child is bis heir 


at law, the perſonal eſtate ſhall go, as in the other 
| caſe; and here he ſpeaks not of any real eſtate 


deſcending to the heir at law, he ſpeaks in the ſame 
general way, No: 6. He {peaks 1 in the ſ ſame general 
in Kaen 5. Sed. 18. No. 2. 255 


As to theſe two points, the Cao deli- 


ſurplus after the payment of etch ae Kc. 


e be n 


* Whether the counſel and court Fes not. 


miſtaken the true point in the cauſe: For it ſeems 


dlear that the ſon is barred of any cuſtomary, ſhare 
by taking by deſcent a reverſion or remainder in 


fee of the 10001. a year; for the laſt remainder in 
the ſettlement is to the right heir 'of- the father, 
and this point ſeems to be jettled, 2 Vern. 375, in 


the caſe of Conflable v. Conſtable. There, upon 


the hearing of the cauſe, 2 queſtion ariſing upon 


the LL of the province of Tork, touching 
de 


q y * a Y * 3 
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the diſtribution of the perſonal. eſtate of the 


father, an iſſue was directed to be tried at law, 


whether, the father having by ſettlement - on 
his marriage limited his real eſtate to himſelf 
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for life, remainder to his firſt and other ſons in 
tail, remainder to his own right heirs, the eldeſt 
ſon was thereby excluded by the cuſtom of the pro, 


_ vince of Fork from having any ſhare of his father's - | 
perſonal eſtate, and being found that he was there-. 


| by debarr ed and excluded, upon the equity reſerv- 
ed, it was decreed accordingly. 


| Howes . wann. 


THE Me Wadham bar for an Wen 
of redemption, and paid part of the money down; 
the other part was to be paid to the mortgagees in 
diſcharge of their principal and intereſt: the mort- 
gagees very fairly laid before the defendant's. coun- 
ſel all the title deeds, and the defendant ordered an 


aſſignment of the mortgagees to be drawn in truſt. 


for him; but his counſel diſcovered that the mort- 


gagees had not the legal intereſt of the mortgage- 


term in them, but only the equitable intereſt, for 
they claimed under an aſſignment from a perſon 
who ſhould have taken out letters of adminiſtra- - 
tion, but did not: the defendant upon this pre- 
vailed upon the party to take out adminiſtration, 
ſo got the legal intereſt of the mortgage- term to 
himſelf; and ſets: the mortgagees at defiance ; 


* 


1. — 
; 


: Feb. 20th. 


The mort- 
gagor or * 
heir ſhould 
be a party to 
a bill by 
mortgagee. 
Where a 
man enters 
into a treaty 
with a mort- 
gagee for the 
purchaſe of 
his intereſt, 
but findi 

he has br 
the legal eſ- 
tate, pro- 
cures it to be 
conveyed to 
himſelf with- 
out the pri- 
vity of the 


mortgagee, 


whereupon they brought this bill, that the defen- , equity will 


dant might complete his purchaſe, and ſo redeem: 
them, | or be W ; or elſe that the eſtate 


might 


conſider ſuch 
perſon as a 
truſtee for 
the mort - 


gage. 


—— 
n 
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againſt | 
| Wapyan, 


* 
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might be ſold, and the plaintiffs paid in the firſt 
place: and beſides this, they prayed W relief 
8 the defendant Wadbam. 


This meg kn been of very long ſtanding, 


above thirty years, and the plaintiffs did not make 
the heir of the mortgagor, who was entitled to the 
equity of redemption, a party. And an objection 
was taken, that there was a defect of parties; the 


| heir of the mortgagor ought neceſſarily to have 


been a party before the court; for it is impoſſible 
for the defendant to have a complete title *till the 


heir at law is before the court, and decreed to exe 


cute proper conveyances, or forecloſed of his equi- 
ty of redemption, and this court will not compel 


him to complete his ene without full title. 


That the PS" DEL can 1 8 the hin- 


tiffs, nor forecloſe the mortgagor without having 
him befote the court. As to what is ſaid, that the 


heir of the mortgagor is barred by length of time, 


and ſo unneceſſary to make him a party, that is a 


0 point which 2 purchaſer cannot be ſuppoſed to 
know; and if the court was now to decree him to 


complete his purchaſe, the heir at law may come 


upon him and overturn his purchaſe, and perhaps 


prove that all the mortgage money and Intereſt. Is 
overpaid by the rents of the eſtate, 


bat cave 1 a vhs is a defect of 
parties. As to every thing which is expreſsly pray- 


ed by the bill, and as to that particular which prays 


N thing decreed without having the parties intitled to 


a ſale of the mortgage- term, I never knew ſuch a 


the 
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the reverſion before the court; becauſe, till an ac - 
tual forecloſure, it is prima facie liable to redemp- 
tion: and as to the length of time, the mortgagor 
is intitled to be heard, who may ſet up many de- 
fences to excuſe from the lapſe of time. 


As to the other relief e that the defendant 


Madbam may redeem the plaintiffs, or be forecloſed, 


it is true, that a perſon who takes a ſubſequent ſe- 


curity may be compelled to redeem the firſt ; but 


then the account muſt be intire, and the redemp- 


tion intire and concluſive: upon all parties, and all 
the ſecurities brought before the court: And in the 


201. 
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Howes 


againſt 
Wanpkam 


preſent caſe, the account could not be .concluſive 


for want of the heir of the mortgagor before the 


court, who may traverſe ſuch account, and there- 
fore the party who redeems may pay ſuch a ſum to 


redeem the term, which when examined into, there 


may not be ſo much money due as againſt the heir, 
and the Court will not lead a purchaſer into a ſnare, 


and the Court will not do a vain thing, that is, de- 
cree an account between the parties which may be 


opened hereafter by other parties, for that would 
| be endleſs; and therefore the Court will not make 


2 decree, till it can makes a nne one. 


But We is a relief . the phaintilt wil be 


intitled to under their general prayer, without any 


neceſſity of making the heir at law a party, and 
that is to have Wadham conſidered as a truſtee for 


the plaintiffs as to the legal eſtate of the term, from 


the nature of his procuring it, at a time of treaty 
with, and acknowledgment of the plaintiff's mort- 
ages A Pay them off; if doe things appear in 

evidence 


A bond, 


though it be 


only a choſe 
rin action, is a 
good ſubject 

of a donatio 

mortis cauſd. 

Prec. Chan. 

300. 

2 Eq. Abr. 


373. 
= Wan. 404, 


612. 
1 Vel. jun. 


bill operated as an authority for the goldſmith to 
pay the 100]. to the wife, yet that authority de- 
termined by the huſband's death: And yet not- 
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plaintiffs as to their principal, intereſt, and coſts, 


| evidence which are opened, I ſhall make no great 
doubt to have him conſidered as a truſtee for the 


and to have the reſidue of the term as a ſecurity 
for himſelf, for ſuch * as he . tas ad. 


vanced. 


* 


SurLonave n. BavLy. 


Mr, 8 General, FREY The 3 in this . 
caſe i is, Whether a bond or other-cho/e in action may 
be granted by way of donatio mortis cauſ#? Your 


Lordſhip directed us to ſearch for precedents ; we 


have diſcovered two, Which we ſubmit to your 
Lordſhip as in point, that a choſe in action may be 


ſo given; the firſt is the caſe of Lawſon v. Lawſon, 


in 1 Wis. 441, 442. There 2 queſtion was whe-. 
ther a note drawn by a huſband on his goldſmith 
to pay 190l. to his wife for mourning, was a good 
danatio cauſe mortis, the huſband dying of the fame 


ſicknefs in which he made the gift? There were 


two objections to the wife's taking the 100l.; the 


one was, that ſhe could not take it by way of gift, 


becauſe a gift from a huſband to his wife is in law. 


a gift to himſelf; the other, that ſuppoſing this 


withſtanding, it was decreed to be a donatio mortis 


bond 


cauſd. This caſe anſwers the difficulty in the pre- 
ſent, that although the giving the bond to the de- 
fendant could not paſs the legal intereſt to her, yet 
i e, to a direction to his executors, that thge 
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bond ſhould be appropriated to the donee's. A 
and make the executors, who haye the legal inte- 
reſt-in the bond, truſtees for her ; and. bonds and 
other choſes in en are now currently aſſigned, and 
yet nothing paſſes at law by ſuch aſſignment hut 
the paper and wax, for ſuch aſſignee cannot recover 


in his own napne, but muſt uſe the name of his af... 


ſignor; and in Swinburne it is ſaid, That if the af- 
Ggnor the; the aſſignee may take out adminiſtra- 


tion to him quogd ſuch bond, and then may ſue in 


his own name as adminiſtrator. 


The thor caſe is in Chancery Prana, 300. 
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Jones and Selby, That was 2 diſpute about a dongtio 


 moriis cauſd of a government tally, which is a ch9/e 
in action: in that caſe, it is all along admitted, that 


it was no improper ſubject of a denatio cauſd mortis : 


But as there was not ſufficient proof of the Bit 


-.. n decrced againſt. the donee, 


| Tonk 8 1 had * doubt ck hi 
there could be a donatia mortis cauſd eng 


other che in action, becauſe a bond conſidered at 


law as a thing in poſſeſſion, is no more than the 


Wax and paper, and no more can paſs at law by 


the gift of ſuch bond ; but the beneficial property 


or intereſt is the debt which at law ſtill remains in 
the power of the donor, notwithſtanding his gift 
of it to another: But equity has introduced great 


alteration in chgſes in action, and continually ſup- 
ports the aſſignments of them in ſuch manner, that, 


if an obligee aſſigns a bond, and the obligor has 


notice of it; yet if he after ſuch notice will pay 
the money to the obligee, though, at law it is a 


good 
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againſt 


BarLe. 


Caſes in Chancery. 


| good payment; ind the obligee can well releaſe it, 
yet in equity the obligor ſhall be obliged to pay the 
money over again to the aſſignee; ſo, if a bond is 


loſt at law, the debt is loſt, becauſe the obligee can- 


not ſve at all; for though the loſs of ſuch bond 
may be given in evidence upon the trial well 
enough, yet the plaintiff will be wrecked before he 


has advanced to a trial: for upon his declaring, he 


muſt make a prgfert of the bond, and give oyer of 


it, which it is impoſſible for him to do, when his 
bond is loſt (e). But in equity, though the bond 


is loſt, yet the demand contained in it is not, for 


he may recover the money in this court; therefore 
am now ſatisſied, that this is a good donatio mortis 
cauſa of the bond, and it is the ſtronger by reaſon 


of the extent to which this court has gone in ſup- 
porting aſſignments of choſes in action: the teſtator 


* might have aſſigned this bond, and though he had 


done it voluntarily, this court would have main- 
tained it againſt himſelf, or any perſon claiming 
under him; therefore this court ſupports equitable 
intereſts in the ſame manner as if they were in 
poſſeſſion. The teſtator gave this bond to the de- 
fendant in his ſickneſs, with all the circumſtances 


and expreſſions to make it a valid gift, martis cauſa, 


here, ſays he, take this bond, it is yours; if 1 die, 
I give it to you, that you may have ſomething after 


vertible, 


my death- This is read out of the donee's own 


anſwer, and is clear Þ ago and ſands uncontro- 


| Suppoſe 


00 But i it is ; ſince determined that. 2 party may UPI in ls plead- 


| iog, circumſtances to excuſe his making prgfert, as that the deed 


Was lot by time and . Read v. Brookman, 3 7 erm Rep. 


e 


Caſe in Chancery. 


3 the teſtator in the ate caſe. had 
bought chattels and taken them in a bill of ſale in 


a truſtees name, ſo that he would have had only 
an equitable intereſt, the legal property being in 


ues © 


1744. 

— | 
SNELGRAVE | 

againſl _ 


BayLy. 


the truſtees; ſuppoſe the cui que truſt had had poſ- 


| ſeſſion of the goods, and on his death-bed had de- 


livered them over to the defendant in ſuch manner 
as he has done the bond: this would have been a 


good donatio cauſd mortis, and yet there he had no 


more than an equitable intereſt, and no legal one; 
and ſuch gift would bind the Equitable intereſt as | 


much as it would the legal property, if the party 
had had 1 3 | 


The two caſey. or ramthorizies are trong as to this 


purpoſe, that in 1 Vm. 441. is in point: there the 


teſtator intended to give 100l. to his wife, and 


drew a note on his goldſmith for that ſum, payable 


to his wife; the note veſted in the huſband, and 
was the ſame as if it had been to have been paid 


to the huſband himſelf, and the demand upon the 


goldſmith was a cho/e in action in the huſband him- 


ſelf; and yet a donatio mortis cauſd of ſuch note was 


_ decreed to be valid; and that does not at all dif- 
fer from the caſe of a bond. 


The other caſe in Chancery Precedents zoo; as to 


the opinion given at the rolls, is equally ſtrong 
with the former. There the teſtator gave to A. a 


air-trunk with all that was in it; there happened 


to be a tally on the government, incloſed for 500l. 


which was a choſe in action. The trunk itſelf was 


no more than the res continens of no value; the maſ- 


ter of the rolls decreed it as a donatio mortis cauſd; 


upon 
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Feb. 20th. 


An annui- 
tant for life 
is not to 


abate in pro- 
portion with 


pecuniary le- 


gatees, upon 


a defect of 


aſſets. 


| Cafes in Chancery. * 


vpon appeal, the Chancellor was of another opi- 
mon, but upon another foundation; not that the 
donatio mortis cauſd was not good, but that x fubſe- 
quent will was a conſtructive fatisfaction of it, and 


that both gifts ſhould not Rand. I don't ſay, that 


this was à direct opinion on this queſtion; yet it 
does not contradict, I think, the preſent caſe, be. 
ing like the caſes of oh, ee aſlignments of 92525 


in act © it men e br. . 


Diſmiſs thi bil without mY 


Marrix cad Hors R, D:TCHFIBLD, and 
- CHATFPION. 


ONE ee 5 * a+ was, Whether an 
annuitant of 100l. for her life, ſhould: abate in pro- 
portion with other pecuniary legatees, upon a de- 
fect of aſſets? 


It 


(* Billy n v. . 1 in 1 2gth June, I 79 1 | 
George Coulter, on the 4th September 1787, being then ex- 


tremely ill, got out of his bed, went to a cheſt, and took out three 
promiſſory notes, which he handed to the ſurgeon who attended 


him, and deſired that if any thing happened to him—if he ſhould 


die of that illneſs, under which he then ſuffered, that the ſurgeon 


ſhould give the notes to William Bibby (the plaintiff) for his own 
uſe, and inform him, that he (George Coulter) deſired he would 


| allow his ſiſter, Abigail Fo ofter, ol. per ann. for her life out of ſaid 


notes. At the ſame time he took a caniſter containing ſeven or 


5 eight pocket pieces, which he alſo gave to the ſurgeon: the owner 


of the Houſe where G. C. lodged: Was preſent at this tranſaction, 


and had ſome wearing apparel, &c. given to him by G. C. who 


next morning deſired him to recollect, that he had given the notes 


for rd 8 * with a recueſt that he would allow his ſiſter 10l. 


— 


Caſes in Chancery. 


It was inſiſted ſhe ſhould: abate; for the deviſe 
1 an annuity out of a perſonal eſtate was no ſpe- 
etfic legacy, becauſe it was not of any certain thing, 
but in nature of a general legacy, with this dif- 
ference only, that a common legacy is to be paid 
but once, and an annuity is no more than a multi- 


plication of a common legacy, it being to be re- 


peated only as to its payments for o oy years 
as ĩt thall 5 00 continuance. ws | 


Lord 


| Jer ann. during her life, declaring at the ſame time, that he had 


earned the money in Mr. Pibby's: houſe, and chat he was the proper 


perſon to have it. One of the notes was for 711. another for 144l. 


and the third for 216l. 178. 6d. they were indorſed in blank, and 


1744. 
— — 
MAY TIN 
gain 
Hop ER. 


G. C. died in a very ſhort time, and before any of the notes be- 


came payable — The bill prayed to be decreed the poſſeſſion of theſe 
notes which had got into the hands of the defendant, the nen 
<p) repreſentative. 


| F rankland 100 Whitefone for PIO; made: throes abje@tions: 
— Firſt, That the bequeſt in this caſe was not a fit ſubje& for a 
donatio mortis cauſa, as being notes payable in future, with blank i in- 
dorſements.—Secondly, Though they ſhould be allowed to be a fit 
ſubject, yet being delivered to a third perſon, not given to the do- 
nee in the life-time of the donor, the gift muſt be void. —Thirdly, 


Although the gift and delivery ſhould'be allowed, yet here a condi- 


tion (that is, the annuity) is annexed to the gh, and the Nene 
of the property i is ee of. 


W in Chief Barde e TY Mr. Bargi Menon over- 
a ride the two firſt objections, but held the donation to be void on 
account of the third.;—Here an annuity was annexed. to the be- 


queſt, and the reſt of the property at the ſame time diſpoſed of, 


which ſhewed ſtrongly animum tęſtandi, an attempt at a nuneupative 
will, —Theſe gifts cannot be qualified ; they muſt be abſolute ; the 


aouity 1 is a 2 incapable of delivery, and eee incapable 
of 
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5 5 Caſes in Chaney. 


Lord CHANCELLOR. The Court can't 8 E 
valuation here to put the annuitant and the general 


legatees upon an equality, without altering the na- 


ture of the annuity deviſed. Annuitants ſhall not 
abate in proportion with ordinary legatees; for 
annuities are ſpecific legacies, and I believe there 

| Was 


of being the ſubject of a donatio mortis cau/4.—There was no poſſi- 


bility of ſeparating the annuity from the notes; ſuppoſe the plaintiff 
was unwilling to receive the notes, conceiving them not equal to 
pay the annuity, has the annuitant any remedy ?—Suppoſe they 
came to an innocent indorſee, could a court of equity attach them 
in his hands for the annuity ? The annuity here has been conſt- 
dered as a truſt, which the court ſhould ſupport :—but the annuity 
was a truſt upon a truſt, which the court could not ſupport, and for 


which the annuitant had no remedy.— Annexing a teſtamentary diſ. 


poſition to a donatio mortis cauſa, would be to ſet up a nuncupative 


| will without its ſolemnities, and conſequently to render uſeleſs the 
ſtatute of frauds, for if one bequeſt can be tacked to a donatio mortis 


cauſa, ſo might a thouſand, and thus a whole property be diſpoſed 
of, without any ſolemnity or guard whatſoever.—Therefore, in every 


cafe, a donatio mortis * muſt be . and free from every 


dien. : 


Mr. Baron Power was of opinion, that by the gift. to the donee, 
the whole property veſted abſolutely in him on the death of the do- 
nor; that the bequeſt of the annuity, being incapable of delivery, 


was void; therefore it was totally null, and was not to be conſidered 


any more, than if it bad never been mentioned by the donor ;—the 
annuity could not, in contemplation of Jaw, be conſidered as A 
charge or condition annexed to the gift but if it were, there was 


no authority to ſhew'that a condition annexed to a  donatio mortis 


eanſs, makes it i and therefore this ky was good ig on * 


mortis * 


| Uhr. Baron Hunt von, abſent. Fo 


The bill was Ailmifted, but without colts, on account of the dil. 


ference of opinion in the court. MSS. Caſer. 


a in Chancery. 


was a Caſe in the E xehequer where it was s ſo deter- 


1 mined. 1 F 


Mr. Attorney General. If an eſtate is deviſed in 


truſt to be ſold for payment of debts and legacies, | 
the bond and ſimple contract creditors ſhall be paid 


in preference to the legatees, and though this might 
have been decreed otherwiſe formerly, yet it 1s 


now. the eſtabliſhed equity of this court, which 


vill decree the teſtator to do as he ought to do, by 
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MAVYTIN 


againft: 
SIE: 


being jult, before he ventures to be bountiful: and 
as a former Chancellor faid, a court of equity Thall 


not decree a man to lin in his grave. 


4 + To which the Lord Chancellor HarDwickt af. 
ſented, and ſaid it was now ſettled for debts to be 


paid before legacies, out of equitable aſſets, or where 


the fund x was merely a truſt. 


kw anther. part 4 the caſe, the CHANCELLOR 
aid, that if a man is indebted by ſimple contract, 
and dies, if his executor give bond for it, that ex- 


tinguiſhes the debt of the teſtator, as much as if 


the teſtator had given ſuch bond in exchange him- 
ſelf, for the giving the bond by the executor is an 
admiſſion of aſſets on his part, and an acceptance 
on the fide of the creditors ; —beſides, intereſt is re- 


|  ceivable on the bond, which quite alters the nature 


A bond giv- 


en by an 


executor to | 
a {imple con- 
tract creditor 
of his teſta- 
tor, is an 
extinguiſh- 
ment of teſ- 


tator's debt. 


of the former debt ; and ſuch bond may be pleaded 


in bar to an action brought upon the ſimple con- 
tract; but if a man is indebted by ſimple con- 
tract to another perſon, and a ſtrangergives bond 


for that ſum to the creditor, that will not diſcharge 


or extinguiſh the ſimple contract, alhough i it might 
de given with wee intent. 
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Under the 


_ circumſtan- 


ces of this 
caſe, a will in 
1737, Was 
held ſufficient 
to paſs the 
truſt of a leaſe 


then in being, 


and the fub- 


ſequent re- 
newals in 


1739. 


The addition 
ot a codicil 
to a will ſets 
_ up every 


thing in the 


will, not al- 


| tered by the 


codicil ; and 
though the 


Co dicil is 
without date, 


yet if it ap- 


pears by evi- 
dence to have 


been execut- 
ed ſubſequent 
to an act 


which might 


amount to a 
revocation, it 
will operate 
as a republi- 
Cation, 

If amanadds 
in his will 
that if his 


e Rector Or 


legatee ſhould 


for three lives or twenty-one years. 


e 


Caſes in Chancery. 


 CarTE againſt CARTE. 


THIS was a bill to have an aſſignment of rents 


and profits of a leaſehold eſtate veſted in the de- 


fendant, Sarah Carte, in truſt for the plaintiff, Mr. 
Carte, the hiſtorian :—Fhe caſe was this :—Plain- 
tiff's father was one of the prebendaries of the ca- 
thedral church of Litchfield, and as ſuch had a ſta- 
tute power of granting teaſes of his church lands 
Now in order 
to make a proviſion for his family he had annually, 
for a great number of years together, granted freſh 
leaſes to one of his children for twenty-one- years, 
which child always furrendered the former leaſes, 
and at the fame time declared that his name was 


only made uſe of in truſt : The leafe had been grant- 


ed from 1715 to 1724, to Samuel Carte, the ſecond 
ſon, but at that time the father taking ſome dif- 


taſte to him, granted them to his daughter, Sarah 


Carte, in truſt for his own benefit during his life, 
then to ſuch perſon, or perſons, as he ſhould ap- 
point by deeds or will:—And for want of ſuch, 
among his three children, the plaintiff and two de- 
fendants equally. This method of leaſing and de- 
claring the truſt continued without variation until 
Auguſt 1735; but in January 1735 the father makes 
his will and thereby appoints and ordains his eldeſt 
ſon Thomas, the Fe to be his ſole executor, re- 


un 


be attainted of felony or ink chin mould att in his room, if the Gull 


be attainted before the death of the teſtator, the ſabſtitution 1 is good. 
3 Atk. 174. Ambl. 25. 8. C. 


e mw 6 


Caſes in Char. 


quiting him to pay all his juſt debts, and i 
ing to him ali the reſt and reſidue of his goods and 


chattels and eſtate, real and perſonal, whether in 


poſſeſſion or reverſion, excepting what he ſhould 


thereafter give and bequeath to any perſon or per- 


ſons, which gifts he would to be valid and effectual, 
as if it had been mentioned before the general reſi- 
duary clauſe; — fem. He declared it tobe his mind 


and will, that his eldeſt ſon ſhould have the diſ- 


poſal of the leaſe of his prebend of Tachbrook made 
his daughter Sarab, and that he ſhall receive to 
himſelf all the profits and advantages ariſing there- 


from. He then gives money portions to his two 
other children, to one 400l. to the otker 80d. 
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Canrt. 


hem. He gives to his ſon Samuel, his ſilver tankard, 
and to his daughter, one half of his OT ; 


_ and thon goes on nah : 


$6: Now ae I have e my eldeſt fon 


: * Thomas, to be my ſole executor; and bequeathed 
to him all the reſidue of my eſtate after payment 
of certain debts and legacies, I now declare that 
if my fon Thomas ſhall be hereafter moleſted and 
„ proſecuted by the government, or any forfeiture 
«a6 goods or land enſue or happen, or he be ren- 
dered incapable of being allowed to be my execu - 


tor, or of taking or enjoying the premiſſes afore- 
« ſaid, then and in ſuch caſe my mind and will is, 


«that my ſon Samuel, and daughter Sarab, ſhall be 


my joint executors, and give and bequeath to them 
* all that eſtate I retort punch n rata 


6 ed to my ſon Thomas.” 


* 9345 as a; er 


CARTE. 
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Caſes in Chancery. 


After this will the teſtator continued yearly to 
owe? the old leaſe ſurrendered, and a new one 
granted, and to have a declaration of truſt in the 


form as he always had, before the making the will, 


however the laſt leaſe, and declaration of truſt was 


granted on the 24th of September 1539: —A little 
before this time Mr. Carte had diſguſted the minif. 
try, and there was a very popular report that the 
government would proſecute him, whereupon he 
fled to France. The two other children at this 
juncture endeavoured to prevail upon their father 
to alter the diſpoſitions he had made to his eldeſt 
ſon, and for this purpoſe, Mrs. Palmer, who was 
_- private'y married to Mr. Samuel Carte, on Septem- 
ber ioth 1739, a few days after her marriage, ſet 
out from London, and came down to Leicefter where 
the teſtator lived, upon September 22d 1739, which 


was on a Saturday; ſhe there applied herſelf to Al- 


derman Goodall to communicate this to Mr. Carte, 
8 Who did ſo, and had ſeveral conferences with him 
about it. At firſt Mr. Carte did not conſent, but 
afterwards he was. prevailed upon to receive 2 
draught for that purpoſe from Mr. Hill, and the 
teſtator having left large blanks in his will to fill up 
- occaſionally, he now filled them with the alterations 
of his will upon account of ns ſon” 8 e in * 
| of a e "FO 


The laſt leaſe aide Leedibntion of- bn Was e 


on the Monday, September 24th, 1739, after Mrs. 


Palmer's coming down; ſo that there was little 
doubt from circumſtances but that this additional 


clauſe was thrown in after the laſt new leaſe : For 
it was in almoſt the words of Mr. Hill's draught, 


and 


1 2 


1 


F ᷑ P ĩͤ CE Be tbe Ss 1-4; 


Caſes in Chancery. 


and all thoſe conferences and preparations of the 


draught could not be preſumed to be done in fo 
' ſhort a time as between the Oy und Aen. 
day. e | 


Mr. Attorney General. There are three queſtions : 


5 The W As the teſtator upon his laſt leaſe in 


1739, has, the truſt declared to himſelf for life, 


and then in 'truſt for ſuch perſon as he ſhall ap- 


point by will, whether the precedent will of 
| 17355 is not a ſufficient appointment within the 
- meaning of the truſt declared 2 97 the laſt renewal 
in ae 3 


The alt, If the plaintiff ſhould fail upon theſe two 
points, yet whether the clauſe added to the will ſub. 


ſequent to the laſt rene wal will not amount an A Tee 
9 PROT of Roch will ? | | 


* to che ard, If there is revocation it can be no 
more than a conſtructive one, in all which there 
muſt appear to be the animus revocandi, which there 

does not in the caſe ;—For the deſign in theſe an- 
nual renewals was not to revoke his will, but to 
leave as large an intereſt in this leaſe, as he could 


at the time of his death. For by this method the 


leaſe could not run out above one year: and this 
practice was not taken up after making of his will; 

but the teſtator had obſerved the ſame uniform 

method of theſe renewals for twenty "_ before; 


for 


the firſt, Whether the deviſe of the truſt of this 
leaſe is revoked Tm We e ſubſequent n and de- 
clarations of truſt ? 


2 ges in Chancery, 


1744. for all the leaſes and declarations of truſt are in the 

GREETS ſame form of expreſſion ; ſo that he was rather pro- 
agu ceeding in his old way, than ſetting up n ants 

new to deftroy or revoke his will. | 


It is inſiſted upon, that this will; with regard to 
' this leaſchold eſtate, is revoked by the ſubſequent 
renewals, and the declarations of truſt upon theſe 
| renewals, which are repugnant to the diſpoſition. 
by the will; and the reaſon they go upon is this, 
that the thing given by the will was not exiſting 
at the time of the teſtator's death, but was deſtroyed 
by the ſubſequent renewals; and indeed, it 1s true, 
that if a man is poſſeſſed of the legal eſtate of a 
term for years and deviſes it, and afterwards ſur- 
renders it, and takes a new term, that is a revoca- 

tion of the will at law. So it would be in this 

court a revocation ; for where this court has con- 
current juriſdiction with the courts of law, it will 
decree in the fame manner, for the ſake of pre- 
ſerving an uniformity of juſtice: For it would be 

abſurd that the clectio fori ſhould vary the right; 
but the preſent caſe is by no means within the rea- 
ſon of either of theſe caſes: For this is a deviſe of 

a mere equitable intereſt, or the truſt of a term, 
with which the courts of law cannot interfere; 
and is ſubject only to the juriſdiction of this court, 
which upon all ſuch occaſions favours the deviſe, 
and will not admit of a revocation upon conſtruction, 
unleſs there appear from the nature of the act, the 
animus revocandi : ſo that if a man deviſes a real 
_ eſtate in fee, and afterwards mortgages it, either 
Tor dara fee at law; n. ee, it is 

Die N en: 0: wit «x! - ATE, 
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2 revocation. for the niet gage term, ind leaves 
only a reverſion in the deviſor: And in the latter, 
it is a total revocation : - But as this court has the 
excluſive conuſance of equities of redemption, ſo 


that there can be no confuſion of juſtice, it departs 
from the conſtruction of the common law, and 
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ſuffers the ſubſequent mortgage to be only a revo- 0 


cation, for the money advanced upon ſuch mort. 


gage, and to ſhew that a court of equity requires 


the animus revocandi in deſtroying wills, he cited the 


caſe of Onyons v. Tyrer, 1 Wms. 343, where the 


tearing of the ſeals from a will, though it abſolute- 
ly revoked and cancelled the will at law, yet a court 


2 Vern. 74T. 
4 Bur. 2515, 
Cowp. 49. 


of equity relieved, becauſe it was done upon a 
miſtake, and the party did not intend to revoke, 


or cancel ſuch will; but againſt ſuch doctrine the 
caſe of Cog ſhall v. Cog ſhall at the Cockpit was cited, 
where a man deviſed an eſtate in fee, and after- 
wards ſuffered a common recovery, in- order to 
confirm and eſtabliſſi his will, and declared his in- 


tention to be ſo in the deed to lead the uſes: yet 


ſentence to thoſe of the common law, for neceſſity, 


that there may not be a claſhing of judgment, but 
in the preſent caſe the court of n " looſe and 
left at ene to en its own ee 


4 to the Goole et as the teſtator AY 


the laſt leaſe in 1739, has declared the truſt to be to 


this was held to be a revocation of the will againſt 
the very intention of the teſtator. This was a 
mere legal conſtruction, and as the courts of law 
had juriſdiction in it, this court will conform its 


himſelf for life, and then in truſt ſor ſuch perſon 


or 


Carre. 


and the © two em ee 


death. If a teſtator gives all the corn in his barn, 


Caſes in Chancery. 
or perſons as he ſhall appoint by deed or will, whe 


ther the precedent will in 1735, is not a ſufficient 


appointment within the meaning of the declara- 
tion of truſt upon the laſt renewal in 1739. 


To this two objections are made ; the one, that 


the declaration of the truſt in 1739 has no relation 
to any will, but a future one, and therefore in truſt 
only for ſuch perſons as ſhould be nominated by 


ſome future appointment ; for the power of. ap- 


pointing is in the future tenſe, ** ſhall appoint,” and 
_ conſequently, if the will of 1735 is no appoint- 


ment, there is no appointment at all: So that the 
truſt of the term ſhall be ſhared Sy the — 5 


\ 


The . objection i is, that the deed of truſt of 


1739 relates only to the leaſe of 1739, is revoked 
and cannot be ſet up again by the deed of truſt of 
1739. As to this, that will is clearly within the 
meaning of the deed of truſt of 1739. For tho' 
it is executed in 1735, yet it is not conſidered as 
his will until his death. This will in 1735 is no 
more than a continuation or ſucceſſion of new 
wills from time to time, down to his own death ; 
and if the will continues, it is the ſame thing as if 
a new will was made every day, or every hour :— 
ſo that this, in fact, may be conſidered as a will 


made after the laſt deed of truſt, and fo fairly | 


within the deſcription of the words, © ſhall appoint :” 
As to all deviſes of perſonal eſtates the will operates 


futurely, and has its efficacy from the teſtator's 


the 


Caſes in cer, 


the corn n that i is there at the hour 61 his death ſhall 


making his will :—If a teſtator gives all his leaſehold 


_— ſhall ah e een he lived _ e HR 


p Lord cave xlon. Thoſe e are clearly 


reſt and reſidue of a real eſtate, lands purchaſed af- 


| lays, The deviſor having lands, &c.“ and in plead- 


paſs by a will executed either before or after ſuch 
| ſurrender. : 


Lord ene No n but a will pre- 


For that generality takes in all wills, whether exe- 
n e the neuer or after. | 


; Mr. W PANE ad to the third . of 
| econ, that will depend upon the additional 
_ clauſe inſerted long after the time of executing the 
will. At firſt the queſtion will be, as to the time 
when this inſertion was made: If it was made 

35 Fl | after 


eſtate, though he had none at the time of making 
his will, yet if he had any at the time of his death 


Mr. Attorney General. The caſe of a will of lands 
is different, for if a great eſtate is given, or all the 


terwards, will not paſs :—But this does not ariſe 
from the nature of a will; but on the contrary, 
from the expreſſions of the ſtatute of wills, which 


ing the deviſee muſt ſay, that the deviſor being ſeiſed 
made his will. If a man ſurrenders copyhold lands 
to the uſe of his will generally, ſuch copyhold will 


1744. 


paſs, although he had none there at the time of Boo 


CARTE 


agaigſt 


Carte. 


cedent to ſuch ſurrender will paſs the copyhold, if 
the ſurrender is general to the uſe of my laſt will: 


againſt 


CARTE. 


1 the * for this court will not 1 A re. 


1 face of it to be all of the fame date; I do not 
know whether I am not bound by the prob wee 
conſider all the parts of the will to be of an equal 


the ſpiritual court, in order to prove this e 


into the time when this addition was made; and it 
would be to no purpoſe to ſend it back to the ſpi- 


codicil, but then they will prove it without a date, 


already. The ſpiritual courts can pronounce which 
was the laſt will, and what is a codicil to a laſt 


Caſes in Chancery. 


after the laſt, no doubt but it will be a republica. 
tion of. the will in 1735, and operate as a new will 
by paſſing this leaſenold eſtate : As to the time, the 
difficulty is, that the teſtator made this addition by 
himſelf without witneſs, and without date; we 
have entered into ſtrong proof that it was inſerted 
after the leaſe, and the defendants themſelves ad- 
mit that it was inſerted at ſome time ſubſequent to 
the original execution, and therefore the court 
will preſume that it was done at a proper time to 


: 1 CnaxcktLox. This will appears upon 


date; perhaps it may b neceſſary to ſend this to 
nes as a dei. 

Mr. 4 carmen: ak E Lo "dihip n may. enter 
ritual courts; for they cannot enquire into the 
times: indeed they may prove the addition as a 


which can give the Court no more information 
than what appears upon the face of the probate 


will, but when they have once eſtabliſhed the will, 


or codicil, then the courts of law, or equity, have 


the 


F 
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the conſtruction of ſuch wills in moſt caſes, and the 


conuſance of every circumſtance belonging to ſuch 
will, which is neceſſary to the proper conſtruction 


of it; ſuch circumſtance is time in the-preſent caſe: 


The eccleſiaſtical court has clearly nothing to do in 


the preſent caſe, becauſe the queſtion is in regard 
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CA RTE f 5 


againſt 


Carts. 


to the truſt of a term, which 1s appropriated $0 


this juriſdiction, and which they have nothing to 


do with: fo that they would have no juriſdiction to 
enquire about this circumſtance of time, which this 


Court wants to be informed of, and therefore this 
Court muſt examine into it itſelf ; the eccleſiaſtical 


courts ſeem to have a mixed, or double juriſdic- 


tion: the one, by which they undertake the pro- 


bate of wills or codicils; the other, by which they 
determine queſtions upon the wills themſelves, after 
they have proved them, As to the former part of 
their juriſdiction, I ſee but one caſe where they can 
examine into the circumſtance of time, that is, 
when there are two wills offered to be proved, and 


each of them without date: there they muſt of ne- 


ceſſity enquire into the time to diſtinguiſh which is 


the laſt will, of which they are to grant probate : 


riſdiction with this Court, and time is often a ne- 
ceſſary circumſtance to the ademption of legacies. 


This additional clauſe only diſturbs the will upon 
one event, which as it has not happened, there can 


be no conteſts about it in the ſpiritual court. 


As to the latter part of their juriſdiction, they may 
oftener have occaſion to examine into time, for they 
may do fo in all caſes of ademptions of legacies ; 
becauſe, as to them, they have a concurrent ju- 
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_ againſt 
Cagrts. 
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: The — queſtion ariſes upon the revocation 


or ademption of a legacy of the truſt of a term; 


ſo that the Court may go into proof of external 


circumſtances, in order to let in light upon the 


queſtion: It is the conſtant practice of the Courts 
to do ſo, in all deviſes of ſpecific legacies, the Court 


examines into time and other circumſtances, which 
cannot appear from the will itſelf, and in ſuch caſe 
it examines into the alteration of the ſtate of ſuch 


ſpecific | legacies, -in order to determine whether 


the legatee is to have them, or not, and in this 
caſe it is of neceſſity that the Court muſt exa- 


mine into the circumſtance of time in order to 


determine the right: Suppoſe a will proved with-⸗ 
out a date, and a queſtion aroſe in this Court con- 
cerning a ſpecific legacy, or the ademption of le- 
gacies, the Court muſt examine into the time when 

the will was made, becauſe | it is wry rn th to iy : 
| the corporal e GSH 


| i * cſs differs Fn all thoſe * chis 


Court has ordered a further enquiry to be made in 
the ſpiritual court; in the caſe of the will of Lady 
Pickering, it was ſent back to the ſpiritual court in 


order to be better informed about ſome raſures, 


which appeared both in the will and the probate, 

and whether particular legacies which appeared up- 

on raſures, and quite ſuſpicious, were to ſtand or 

to be ſtruck out. As to the caſe, that was ſent to 

the ſpiritual court in Lord Macclesfield's time; that 

was to know whether particular interlineations 
were made after the will, or betore ? 


Here 
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Here the eccleſiaſtical court has found this clauſe 
to be part of the will, and I do not ſee any way 
that it can be propounded to that court for a ſecu- 
rity there: for it does not relate to an executor, or 
to ſuch a e of a truſt, which they have co- 
5 nuſance . | 


Lord G ELLOR» The method of propound- 
ing it to the eccleſiaſtical court would be, Whether 


this clauſe was not added at another time? and ſo 


to proceed as a codicil generally: for to be ſure as 
this caſe is, they could not put a date, they want- 


ing conuſance over the thing; therefore it will be 


needleſs to ſend it there, for whether this be con- 


ſidered as a part of the will added at a ſubſequent 


time, or a codicil made at a ſubſequent time, it 
| wal be of the ſame effect to the n, 


1 The amy 88 will rg Whether the bene- 


fit of the new leaſe in 1739, paſſes to the plaintiff, % 


Thomas Carte, by the will of his father in 1735, 


either by the original part of it, or the ſubſequent 5 


| additions made to it? 


85 "ou ca a will dead; upon theſe | 
| en : The firſt, Whether the will of the 
19th January 1735, was ſufficient to paſs not only 


| the truſt of the leaſe in being at that time, but alſo 


the benefit of the ſubſequent renewals, in caſe there 
had been no declaration upon the ſubſequent re- 


newals? _ 


"ERS ſecond, Whether the new declarations of 
ruſt made upon the laſt / renewals, will make any 


alteration }. 


2 Atk. 593. 


cg in — 


alteration in this caſe, by reaſon of the particular 
penning of them? And whether _ uns amount 
to a revocation of the will in nn e 34-26 


The third, "That FRF alone: was a revocation 


at the will, either by the future renewals -and de- 


termination of the legal intereſt of the old leaſe, or 
upon the new declarations of truſt upon ſuch leaſes, 
yet whether here is not ſufficient evidence of a re- 
publication of the will of 1735 after the laſt re- 
n enn ns ou laſt Eg _ a A 85 


os to the firſt, Whether t the will paſſed not wt 


the truſt of the then exiſting leaſe, but alſo the be- 
nefit of all future renewals, in caſe there had been no 
declaration of truſt upon ſuch ſubſequent renewals ? 


I am very clear of opinion that ſuch will paſſed them 
under the circumſtances of this caſe; the caſes cited 


of revocation of deviſes of terms for! years: by fur- 
renders, and taking a new term, are all of them 
of deviſes of legal eſtates of terms for years. The 
caſe in Goldſb. and that of Abney and Miller before 


me, were both deviſes of legal eſtates of terms then 


exiſting, and the penning of the will in the latter 
caſe was very particular and ſtrong, to cohſine it 
to the then exiſting leaſe; for he © gave and deviſ- 
ed all his leafes, which he held of ſuch a college,” 
vhich is very reſtrictive; after the will he renewed 
theſe leaſes, and the law is fo clear that it is a te - 

nn that it cannot be now ne. 


1 


The deviſe 1 "A and ds differs * * 


of real eſtates in fee: for a man cannot paſs by any 
words in his will after purchaſed lands, and this 
„ | ns ; Was 


* 
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vesfntcilia the eaſe of Bumm, abt: Cole, becauſe 


the ſtatute diſables him from deviſing any real eſ- 
tate, but ſuch as he is ſeiſed of at the time of making 


ſuch deviſe : For it ſays, that a man having lands 


may deviſe them, &c. but if he has them not, the 
ſtatute does not impower him to paſs them by will 
and at common law he was quite diſabled, and all 
this was ſettled in the above caſe, which was firſt 
in the Common Pleas, then in the King's Bench and 
affirmed in the "Houſe of Lords, where it was faid 
with great reaſon, That there was no ground to 
carry the power of deviſing further than the ex- 
preſſion of the ſtatute ; becauſe if the after-pur- 


chaſed lands ſhould paſs it would be inconvenient, 


and the deviſor ought rather to have an opportu- 

nity of re-conſidering his will, and if he thought 
proper to paſs ſuch after-bought lands, he might 
do it by a new will; but as to terms for years, 
they were deviſeable at law, and a man may by 


his will deviſe leaſes for TO; which he had not at 


1 ts time of 85 deviſe. 


. 11 a man 3 all „ benen eſtate, or all the 


reſt and reſidue of his perſonal eſtate, leaſes for 
years procured afterwards will paſs: and if a man 


23 
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_ Canre 
againſt 
Caarz. 
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1 

1 Salk. 237. 
11 Mod. 
106, 121. 
Holt 236. 
243, 246, 
348, 746. 
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1. 

1 Bro. P. 
C. 199. 

1 Fonbl. Eq. 
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can paſs ſuch leaſes by general words, he ſurely can 


by a particular bequeſt: and therefore all theſe caſes 


of the revocation of deviſes of terms for years, by 


ſurrendering the old ter:n, and taking the new one 


after the making the will, ariſe from the ſhort pen- 


ning of the will, and not from any incapacity in 


the teſtator to deviſe a renewal of leaſes after the 
execution of the will; and therefore in the caſe of 
* and Miller, and the other cafes, if the teſta- 

o tor 


g 
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tor had Cad, « 1 deviſe ſuch leaſe, and all renewals 
upon it, and all ſuch intereſt as I have in ſuch 
* leaſes at the time of my death, no doubt but 
ſuch new leaſes would then have paſſed. _ 


The queſtion in the preſent caſe then is, Whe- 


ther, in this deviſe of the truſt of a term, there are 


not ſufficient words to paſs this renewal in 1738? 


The teſtator had nothing in this leaſe but the truſt, 


the legal eſtate is in his daughter; the deviſe of the 


truſt of this term is very extenſive, for it is, That 


the plaintiff ſhall have the diſpoſal of it, and that 


| he ſhall receive to himſelf all the profits and advan- 


tages ariſing therefrom ; I think the way of con- 
ſtruing this for the A is right, — To take this 


in the ſame manner as if the teſtator had done it in 


a large and extenſive manner :—Suppoſe he had re. 
cited the leaſe, and declaration of truſt, and had 


1 then given the truſt to his ſon; that would have 
given him the whole truſt, not only the exiſting 


term, but alſo the truſt, and benefit of all the re- 


newals of the declarations of truſt, extends to take 
thoſe in, It recites the leaſe to his daughter, and 
therein ſhe declares, that the leaſe was made in 
truſt for the father, during his life, after his de- . 


_ ceaſe, to ſuch perſons as he ſhall by will appoint ; 


and for want of appointment, to his three children 
equally ; and upon further truſt, that the daughter 


ſhall from time to time permit and ſuffer the father 


to receive the rents and profits ; and to the further 
intent that the daughter ſhall from time to time 


leaſe, aſſign, or ſurrender the demiſed premiſſes as 
the father, during his life, or the perſon intitled 


to the truſt after his death, ſhall direct or appoint ; 


. e 1 5 „„ 


e in Chancery. 


— 


ſo that this 151 not a truſt only for the receipt of the 


proßts, but alſo to leave, aſſign or ſurrender the 
ſame in regard to renewals as the father in his life 
or en "ner: his death ſhall direct. 


If the teſtator had 8 the 1 of in this 5 
. ad the declaration of truſt, and then pad given it, 


no doubt, but that would have given the benefit, 


not only of - that leaſe, but of all the renewals ;— 


and the ſame thing, if a man poſſeſſed of the truſt 
of a term for years, and had given the preſent 


leaſe and all future intereſt in the ſame land, this 


would have paſſed all future renewals: Suppoſe in- 
ſtead of this declaration of truſt being made for the 
father for life, and then for ſuch perſons as he 


ſhould appoint by his laſt will, it had been for par- 
ticular perſons, and then the ſame clauſes had fol- 
' lowed and the leaſes had been renewed: from time 
to time, in ſuch caſe there cauld not be a doubt, but 


the truſt of the renewed leaſe would have gone to 


the Perſons named } 1n the declaration of t. 


5 .-Sugpef it t bad. "aye for ho benefit of ſuch per- | 
| fork as the father ſhould by deed, or writing ap- 


point, and inchis life time he had made a declarati- 


on of truſt for certain perſons diſtinct; from theſe 
dechrations of truſt, which accompanied each re- 
newal, and then the leaſe had been renewed, the re- 
newal would have been for the benefit of the ce/#ui 
que truſt, tho” appointed before the new leaſe, and 


notwithſtanding the ſubſequent declaration of truſt, 


and the word advantages, whether uſed ſo in the 


intention of the teſtator, yet is ſufficient to take in 


44 1744. all the renewals, and it will not 1 take in the re- 


| ==” ceipt of the rents, but alſo the renewals. | 2 

. againſt 5 . 6 

Carre. But the acts of Mr. Carte from the renewals of : 

new declarations cf truſt, which were occaſioned - 

by this abundant caution have introduced the grand 1 

perplexity in this caſe, for if it had reſted upon the 4 

will, and the ſubſequent renewals only, there would I 

have been no doubt :—but as the ſubſequent decla- £ 

rations of truſt are laid before me, they lead on to my ; 

ſecond point, and it would be a very unhappy caſe, \ 

| If theſe acts which were done by the teſtator in or- \ 

der to carry on the ſame. intention and to preſerve 0 

the eſtate in the ſame manner to his ſon, ſhould t 

revoke that very will: But if they have done ſo, 2 

khis court cannot tay to the OMP 7 

As 10 this point, I bans, more een ee 1 

father might have declared this truſt by deed exe- t 

cuted, and made it irrevocable. For though the 1 

power of appointment is © by any writing or writ- h 

„ ings,” which would have enabled him to have 8 

ingrafted a power of revocation, yet if he had 9 

| EE: made ſuch appointment without an inſertion of an « 

| expreſs power of revocation it would have been 7 

N cout of his power to have revoked it, and the ſub- 0 

| . . ſequent leaſes would have been ſubject to the truſt t 

3 of ſuch appointment. But this power of appoint- 

| ment is not executed in that way, but by a will, 

| which is in its very. conſtitution revocable in its t. 

. nature, without Annex to it any expreſs power v 

| of revocation. t. 
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The queſtion ew en the counſel at the bar 
amounts to this, Whether theſe words“ My laſt 
« will or teſtament,” ſhall refer to the act or time 

of executing ſuch will, or to its legal operation, 
which was not till after the death of the father ? 
If it refers to the time of execution, the plaintiff 


muſt fail of ſucceſs, becauſe the ſubſequent decla- 


rations of truſt will revoke ſuch will: but if it re- 
fers to the legal operation of the will, the plaintiff 
muſt have a decree: becauſe then ſuch appointment 
will be ſubſequent to all the deeds of truſt, and 
will be conſidered as an appointment upon the Jaſt 


deed of truſt, and ſo the appointment of the teſta. 


tor by the laſt act of his life: but I cannot find 


any caſe where ſuch a conſtruction has been put to 


to make a will refer only to the time of the death: 


It may be a reaſonable conſtruction indeed, and 1 
ſhould be ſorry to decree againſt the plaintiff upon 
that head. I his might affect copyholds, for where 
there is a ſurrender to the uſe of a man's will, I 

have never known any inquiry whether the will was 

executed antecedent to the ſurrender, or after; 


there is much reaſon in the n, the Words 


as the party ſhall by laſt will appoint,” and to be 
| ſure the effectual appointment upon ſuch will is as 
* its ne but can ind no > determination f 


\ 


However, I am of opinion for the plaintiff on 
the laſt queſtion, which is the republication, for 
whether a revocation of the will ſhould ariſe from 
the renewals, or by new declaration of truſt; yet 
if there has been a republication, that takes away 
the revocation, and ſets up the wil 


Q 2 There 
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Cafes in Chancery: 


There was one thing which was mentioned, that 
this Court muſt go by the fame rules as to revoca- 


tions of wills, as Courts of law do, and that, to be 


ſure, is true, where it is compelled to do ſo, in or- 


der, as Mr. Attorney General has ſaid to preſerve a 
ſameneſs of juitice in both juriſdictions: but this 


is only a concurrence of juriſdictions ;. this Court 


has relieved againſt revocation, upon the head of 


accident, where the law would have held it à clear 


revocation: it is urged, that equity follows the 


law, or elſe it would occaſion a confuſion in the 


| laws of property: That rule is not univerſal, but 


relates only to the laws of deſcents, or ſucceſſions 


to property, or to the limitations of it, in all 
which, this Court and the Courts of law agree in 


conſtruction. 


— 


But the preſent caſe does not relate to that, but 


to the inſtrument or conveyance by which property 
is to paſs ; and no doubt but there are many acts 


which will paſs a truſt, which will not convey a le- 


gal intereſt: A declaration under hand, will paſs 
the truſt of a fee- ſimple; in which caſe the law 


would require a ſolemn deed : But where this 
Court is not compelled by a. concurrence of juriſ- 
diction to decree that to be a revocation which the 
common Jaw judges to be ſo, there it departs from 
the rules of law, as in the caſe of mortgages : But 

ſuppoſing there. was ſuch revocation as is: infiſted 


upon, yet I am fully ſatisſied from the evidence, 


that there was a proper or ſufficient republication. 


And as to ſending, the matter for a ſcrutiny. into 


the eccleliaſtical court, to know whether the addi- 


tional 


Caſes in Chancery. 


tional clauſe was inſerted after the laſt leaſe and de- 


Aaration of truſt, there is no neceſſity for that, be- 
cauſe the queſtion comes only upon the rebuttal 
of an equity. 


As te the ademption of a legacy, this Court 
muſt judge of that, and therefore if I ſhould ſend 
it to the eccleſiaſtical court to examine the probate, 


yet it cannot add to the inſtrument, and if without 


2 date, they muſt prove it without a date, It 


might be regular to prove this clauſe as a codicil, 


but without a date, and then it would come to 


this Court to conſider what was the time of mak. 


ing ſuch codicil, which muſt depend upon ſuch evi- 


dence as the Court has now before it: ſo that nei- 
ther of the parties would gain greater light by 
ſending 1 It tO ts {nei courts. 


D ation of airy bodiell 180 will, ſuppoſes it 
to be in force, and muſt ſet up every thing in the 


will, that is not altered by the codicil; now this 


codicil declares what he had given to his eldeſt ſon 


by his will, ſhould ſtand, but in caſe of one event, 


Which has not happened, ſo that the legacy in the 
will is good. As to the nature of this codicil, my 
opinion is that if this accident had happened to the 
plaintiff before the death of his father, the codicil 
would have taken effect, and have heen valid. For 
if a man makes an executor or A legatee, he may 


add a claule, 'That if his executor or legatee ſhould 
be attainted of felony or treaſon, and in ſuch event, 


he then appoints another executor or legatee in his 


room, if the firſt executor or legatee is attainted 
Woory the death of the teſtator, the ſubſtitution is 
| 890d, 
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1744. good, becauſe it happened before any intereſt or 
— office veſted in the executor or legatee, but other. 
again Wiſe it would have been, if the misfortune of at. 
CantE. tainder bad happened after the teſtator's death: 
for ſuppoſe a man gives an eſtate to A. in fee, and 
adds a condition that if A. commit high-treaſon, 
and is attainted, that he or his heirs may re-enter, 
that he then gives the eſtate over to a third perſon, 
that condition is void. The ſame of an eſtate tail 
with ſuch condition; for if ſuch conditions were 
to prevail, it would be abrogating the law of for- 
feiturcs, or at leaſt ſetting up a new juriſdietion or 
ſeigniory to take advantage of them, and would be 
delivering families from loſing that which they have 
fairly forfeited by their crimes: Beſides, in thoſe 
two caſes an intereſt actually paſſed, but in the pre- 
ſent caſe, there may be a ſubſtitution of an execu- 
tor or legatee, before the death of t] the teſtator. 


The plaid} muſt es the benefit of hs Whole 


truſt of this term, and let the truſtee convey, &c. 


Percy Wenprax O‚BAIN WY Lorp em- 


aum, Lord CLARE, ns others. 


The teftator HENRY, Iota Fark-of Thad: fn; the kingdom 


charged his 


teal ode of Ireland, and Viſcount Tadcaſter in Great Britain, 


with the pay- being ſeiſed of a fee ſimple eſtate of goool. year, and 
400 1 a perſonal eſtate of about 4 5, 00l. and indebted 


the perſonal to the amount of 60,000l. and upwards, made his 
eſtate de- will on the 14th October 1738, and thereby willed 


| d to be 

belt applied. and deviſed that all his debts which he owed at his 
arg. death ſhould be juſtly paid : And deviſed (vi 
$. C. | eſtate 


1 Bro. Cha. 
458. : 
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N 


eſtate to the defendants, Lord Inchiquin, and Mr. 


Trench, in fee, upon truſt within a convenient time 
after the Earl's deceaſe, to make one or more fale 
or ſales of a competent part of his eſtate for the beſt 


price, and with the money ariling therefrom, and 


by the yearly rents and profits in the mean time; 
firſt to pay and diſcharge all the Earl's debts and 
pecuniary legacies thereby given, and ſuch other 
legacies as he ſhould thereafter give by any codicil; 
and in the next place out of the money to ariſe from 
ſuch ſale, and out of the rents and proſits of the 
eſtate till ſuch ſale, to reimburſe themſelves all ſuch 
coſts and charges as they ſhould be put to in or 
about the execution of ſuch truſt : And upon fur- 
| ther truſt, after payment of the debts, legacies, and 
charges of the truſt, to convey ſo much and as to ſuch 
part of the eſtate as remained unſold, to the uſe of 
the Honourable Morrough O'Brien, Eſq. commonly 
called Lord O'Brien, fon and heir apparent of the 
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| Earl of Inchiquin, for life, without waſte : Remain- 


der to his firſt and other ſons in tail: Remainder to 
the plaintif, the younger ſon of the late Sir Mil. 
liam Wyndham, for life, ſans waſte : Remainder to 
his right heirs for ever. But the plaintiff was to 
take the name of Brien to continue down his family: 


By this will there was a power given to Morrough 
O'Brien and the plaintiff reſpectively to. make a 


jointure of a competent part of the eſtate: The 
Earl then gives a legacy of 20,000l. to Sir William 
Wyndham, and by a codicil atteſted by only two 
witneſſes, declares it to be in truſt for his kinſman, 
Charles O' Brien, commonly called Lord Viſcount 
Clare. The Earl then cloſes his will by declaring 
it to be his expreſs meaning, that the whole money 
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againſt 
Lord 
| Incutquin, 
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to be raiſed by ſuch ſales ſhould be deemed and 
taken to be part of his perſonal eſtate, and gave 


and deviſed all the reſt and reſidue of his perſonal 
eſtate of what nature or kind ſoever, and whereſo- 


ever, remaining after payment of his debts, fune- 
ral expences, and legacies, unto the ſaid Morrough 


O'Brien, and made dir Willian Wyndham and Mr. 


French executors of his will, in truſt for Morrough 
O'Brien. 


Morrongb © Brien died in ſome little time after 
the teſtator, and the defendant, his father, claims 
as adminiſtrator to him, and this bill is brought by 


the plaintiff, an infant, by the Duke of Somerſet, as 


his grandfather, and next friend, to have an exe- 
cution of the truſt in the will, and that ſuch parts 
only of the eſtate may be ſold as may be ſuſſicient 
to anſwer the truſts, and be moſt convenient for 
the plain tiff, and that the Earl's perſonal eſtate may 
be firſt applied to pay his debts, funeral expences, 


and legacies. © That the plaintiff's right may be 


eſtabliſhed, and proper perſons appointed re- 
ceivers. | 1 | 


The Farl of Inchiquin, as adminiſtrator to his ſon 


Marrough, has brought his croſs-bill to have an ac- 
count of the perſonal eftate of the Earl of Thomond, 


that the debts, legacies, and funeral expences may 


be paid out of the real eſtate, and if any of them 


have been paid out of the perſonal eſtate, which 
Was originally in its nature ſuch, that Lord Inchigquin 
may have an allowance for the ſame out of the real 
eſtate, or the money to be raiſed thereon, and that 
a bestehen part way be fold for ſuch purpoſe, and 


that 


— — 2 — — — oy 
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that the plaintiff may be paid, and receive the whole 
of the perſonal eflate exempt from 5 lega- 
cies, or the reſidue thereof after ſuch addition 
thereto. 


This cauſe was argued two or three days; and on 


the pth February the Lord CHANCELLOR delivered 


his pan as Flows. 


Shim of 8 eum have made the queſtion to 


be Whether the late Earl of Thomond has by his will 


given the reſidue of his perſonal eſtate, cr all that 


O'BAIEN 


againſt 
Lord 


InNca1qQuin. 


part of his eſtate which is ſtrictly called perſonal 


eſtate, or chattels to Lord O'Brien, (on to the plain- 
tiff in the croſs-cauſe exempt from his debts and le- 
gacies; other counſel have made the queſtion to be 
whether the teſtator has by will directed ſo much 


money in all events to be raiſed off the real eſtate by 


fale, or receipt of the rents and profits, and then to 
be added to, and made part of his perſonal eſtate, 


ſo as by a kind of tranſmutation of the thing to be- 
come perſonal eſtate, and then has given to Lord 
O Brien juſt as much as the amount of what was che 
ponent _— 0 ſo called. 


Tbe es has been differently ated, yet it Is 


the ſame thing in fact; a diſtinction without a dif- 


ference; a diſtinction in terms only, and not in ſub- 


ſtance: For throw it into figures and you will ſee 


both queſtions come into the ſame thing :—Suppole 
a man has diſtin& ſums of money 1 000l. and 500), 
and gives to B. 5ool. expreſsly ; ſuppoſe you add 
the ſums together, they then make one ſum of 
I zool, * he then deducts 1oool. out of it, 
and 
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and gives the remainder of his perſonal eſtate to B. 


be will have juſt the ſame kin he had in the for- 
mer caſe, viz. juſt 5ool. 


As to the intention of the teſtator there are ſeve- 


ral objections to adding the two funds together; 


the real queſtion is no more than this, whether Lord 


| Thomond has given that which is ſtrictly his perſonal 
eſtate, or what the law calls his chattels, or the juſt 


value of them, to Lord O'Brien diſcharged from 
debts and legacies, which by the will are thrown 
upon the real eſtate? This queſtion will depend, 
in the firſt place, upon the rules eſtabliſhed in a 


court of equity, upon the penning and conſtruction 


of Lord Thomond's will, and application of thoſe 
rules and precedents to that will. a 


Perſona! 
eſtate the 1ſt 
fund for pay- 
ment of 


debts. 


Wich mend to the Rs in equity, they are in 


general very plain: The perſonal eſtate in law, as 
well as equity is the firſt and original fund for pay- 


ment of debts: As to legacies, the perſonal eſtate, 
is, both in the ſpiritual court, and this court, the 
only original fund for payment of them: But if 
the perſonal eſtate be expreſsly exempted or privi- 
leged from the payment of debts, or legacies, or 
by a plain neceſſary implication or intention ariſing 
from the will, it is the ſame thing: for in either 
caſe it ſhall be exempted and go to the legatee with- 


out the load of debts or legacies upon it ; or if ſuch 
debts and legacies have been paid out of it, the le- 


gatee of it ſhall come upon the real eſtate for ſo 
much :—But if the perſonal eſtate is not favoured 
by the teſtator with ſuch an exemption, either by 
expreſs words, or a neceſſary implication or inten- 
tion; 


r n «©. 4 a 
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tion; then, in order to raiſe a conſtructive exemp- 
tion, it muſt be that the perſonal eſtate was given as 
a ſpecific bequeſt in ſome {ſhape or other: and in 
relation to that, it muſt be taken along with it, 
that the teſtator muſt have appointed ſome other 
bank, or fund, for the payment of debts and le- 
gacies ; not that he can in any degree impeach or 
leflen the right, that the creditors have upon ſuch 
perſonal eſtate: yet as he was maſter of both eſtates 
real or perſonal, he may ſubſtitute a different fund 
for the payment of his creditors than what the law 
would do, as between repreſentatives from him, 
whether they are heir or executor, or legatee of 
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the per ſonal and deviſee of the real eſtate: But as 
to the credjtors he cannot alter their claim to the 


perſonal eſtate; for although he has opened a fur- 


ther fund for n upon his land, yet they may | 


ſtill have recourſe to the perſpnalty. 


e fad thus much of the og rules 1. 
lating to the exemption of perſonal eſtates, and 


turning the debts upon the real, I will only add, 


"that there is no ſubſtantial or general difference be. 


tween the caſe, where a man, in order to exempt 


bis perſonal eſtate, or to ſubſtitute another fund for 


payment of his debts upon his real eſtate, whether 
he has done it in this manner, viz. that his real 


eſtate ſhall be charged or chargeable with his debts 
and legacies ; or where, he has ordered his real 
_ eſtate to be ſold for payment of them ; for there 


are many caſes where a teſtator, having directed 
his real eſtate, or part of it, to be {old for payment 


of his debts and legacics, that this court has taken 
the perſonal eſtate to be exempt from the debts 


and 


236 


1744. 
O' BRIEN 


2 


IncHiQuix. 


the following words © All my goods, chattels, and 
perſonal eſtate, my debts, legacies, and funeral ex- 


_ reverſion or remainder. And by the latter part of 


due to him at the time of his death, and make uſe 
of ſuch part of the perſonal eſtate for that purpoſe 


Cafes in Chancery. 


and legacies ; and many caſes where the real eſtate 
has been charged or chargeable with them, and yet 


upon the whole the perſonal eſtate has been held to 
be exempt. 


I ſhall now take notice of the caſes which have 


been in this court on both ſides the queſtion. The 
firſt cafe is Walter v. Pink, in Chan. thirty-firſt Jah N 


1736, there Lord Abergavenny by will deviſed in 


pences being firſt paid, I give to my ſon George 
Nevill,“ and makes four executors in truſt for him 


till twenty-one, and then makes him executor : and 


then deviſes to his executors his manor of S. for 
99 years, upon truſt, by rents and profits, or by 


ſale, and mortgage of all or any part of it, or by 
fale of timber, to raiſe money for the maintenance of 
his fon, and 4oodl. for his daughter Jane Nevill, at 


twenty-one, or marriage; wy then the term to 


ceaſe, and what money ſhall after thoſe purpoſes 


remain in the hands of his executor, he gives to 


his ſon, and directs that if his daughter Jane ſhall 


die before twenty-one, or marriage, the 4oool. or 
o much as ſhall be raiſed ſhall be paid to him in 


kis will he appoints that for the better raiſing the 
portion, his executors may receive part of the rents 


as they fhall think fit; and the queſtion before the 


maſter of the rolls was, whether this portion of 
4000l. ſhould be raiſed out of the real or perſonal 5 
eſtate? And decreed that the perſonal eſtate ſhould | 


not 


Caſes in Chancery. | 23 7 
not be applied but be exempted, becauſe it was a 1744. 
gift out of, and chargeable upon the real eſtate; e eg 1 
and Lord Talbott, upon apppeal to him, was of the againt 


| fame opinion: No doubt but debts, legacies, and 509k 
5 | ene IncuaQuan- 
funeral expences were in that caſe charges upon ER 
the perſonal eſtate, and ought to be paid out of it; 
but that was not the queſtion there, but, whether 
the perſonal eſtate was liable to a particular ſum of 
money, which was no legacy at all, and did not 
charge the perſonal eſtate, but was given as a par- 
ticular charge upon the real eſtate: For the teſta- 
tor directs his executor to whom he deviſes his 
manor of S. by ſale or mortgage of ſuch manor, 
or by ſelling of timber upon it, to raiſe the portion. 
This could not be ſued for as a legacy in the eccle- 
ſiaſtical courts, or if it had, a prohibition would 
have gone, for it is no legacy, but a particular ſum 
of money charged upon the real eſtate and no gift, 
but by that charge, and the court took it that the 
power given to executors to apply ſuch part of the 
perſonal eſtate as they ſhould think fit towards the 
raiſing of ſuch portion, was a farther proof that 
the 4000l. was primarily no more than a charge 
upon the real eſtate, and that the power to apply 
part of the perſonal eſtate was only ſuperadding, 
by the teſtator, a power which the law would not 
have given them; for the teſtator would never 
have given them a particular or diſcretionary pow- 
er over the perſonal eſtate, if the law without it 
had given them a general power over it to apply 1 it 


/ 


to tie payment of the portion of 4000l. 
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The next TY is that of Cheer v. Pinter; 2 Eq. abr. 
2 Hr., 3 35. which was before the king and privy 375: C. 24. 


council : 68 6 6. 5 


238 | Caſes in Chancery. 


1744- council upon a petition of appeal from the planta- ij 
— tions, which is of great authority ſrom the re. 9 
Oey EEE TE TIENES, ; | | h 
again} fence of Lord Chief Juſtice Exx E, and other great 0 
Lord lawyers, who aſſiſted the determination; but 1 n 


n nn that caſe not at all applicable to the preſent; t 


. 


2 Eq. abr. 
370. c. 10. 


for there a man gave by will two thirds of his real 


and perſonal eſtate, particularly with debts and le- 


gacies to his children, and the other third of all his 
real and perſonal eſtate to his wife, chargeable alſo 


with debts and legacies: The queſtion there was 


not as to any exemption of the perſonal eſtate, but 


25 to the proportions given to the children. 


As to the caſe of Banfeld v. Wyndham, in Chan. 


Preced. 101. There the teſtator deviſed all his 
real eſtate to truſtees in fee immediately out of the 
rents and profits, or by ſale, or mortgage of all the 
eſtate, or any part, to raiſe money for payment of 
his debts with intereſt and charges of the truſt, and 
the ſurplus of the land, or money, he gave to his 
ſiſter, and gave all his perſonal eſtate to his wife 


whom he made executrix. I he queſtion was, whe- 


ther the wife ſhould have the perſonal eſtate exempt 
from debts? Or whether it ſhould not be ' firſt 
applied in payment of them? And it was urged, 
that the deviſe being to her, who was executrix, 
ſhe ſhall take it, only as executrix, and ſo liable to 
the debts. But the Chancellor took notice that the 
debts exceeded the perſonal eſtate, and therefore 


he muſt mean, that ſhe ſhould have it exempt from 


debts, or he muſt mean nothing; and that there 
was no room to make a different conſtruction ;— 
But that caſe is not applicable to the preſent:— For 


though 


c 


ft 


Caſes in Chancery. 


though the debts in this caſe exceed the perſonal 


eſtate, yet the teſtator has only given the reſidue 
of his perſonal eſtate, which is, if any ſhould re- 
main: and has only directed a competent part of 
the real eſtate to be ſold; whereas in the caſe of 
Bamfield v. Wyndham, the teſtator gives the whole 
perſonal eſtate as ſpecific legacy, and directs a ſale of 
all the real eſtate. 


The next caſe is that of Wainwright v. Benlkws, 


7 reced. in Chan. 451. and 2 Vern. 718. In that 
caſe, the teſtator gives a real eſtate to truſtees in 
fee, to ſell totally, and out of the money to pay 


his debts; and then gives the ſurplus money to 
particular perſons : as to his perſonal eſtate, he gives 
out of it certain ſpecific things, and gives the re- 


239 
1744. 
— 
O'Brien 


againfl 
Lord 
IxchIGuix. 


2 Eq. abr. 


271. E. 12. 


ſidue of his goods, chattels, and ſtock to his ſiſter, 


and makes her executrix, and the court decreed, 
that the reſidue of the perſonal eſtate was to be con- 
ſidered as a ſpecific legacy, and ſo exempt from 


the debts. The reaſons were theſe ; the firſt, that 


the real eſtate was directed to be ſold out and out, 


and he had parted with them for ever; ſo that he 


never intended any of it to remain in his family, 


nor go to his heir, but had given it away to other 


perſons ; and that land ſo directed to be fold, was 


to be conſidered as money: But in the caſe at bar, 


Lord Thomond has only directed a competent part 
of his real eſtate to be ſold, and the reſt to be ſet- 


tled as lands, which very materially diſtinguiſhes 


the two caſes: The other reaſon is a very ſtrong 
one, and that is, that the teſtator in the latter part 
of his will gives ſeveral ſpeciſic parts of his perſonal 
cltate to his legatee, and then the reſidue of all his 
| goods, 


Caſes in | Chancery. 


gods, chattels, and ſtock to his ſiſter, which Was 
not à deviſe of a general reſidue; but of a ſpecial 
or ſpecific reſidue, viz. not a general reſidue which 


| thovld remain after payment of debts arid legacies, 


but what ſhould remain after particular ſpecific 
things taken out of it: and therefore the intention 
of the teſtator was to protect this reſidue from debts, 


as it was deviſed away ſpecially: and as he had 
elſewhere appointed a fund for payment of thoſe 
debts — there is ſome difference in the reaſon given 
in the two books. Mr. Fernon throws à further 
' reaſon in his report, than what are mentioned; for 
he makes the Chancellor ſay, that the debts be. 


ing great, the deviſe of the reſidue of the perſonal 


eſtate would come to nothing, if it was not to be 
exempt from debts, which is the worſt conſtruction 


than can be made of a will.“ I am not ſatisfied 


with that reaſon; if thereby is meant a general re- 
ſidue: For if it was to be admitted in bequeſts of 
general reſidues of perſonal eſtate by wills, it would 


make the conſtructions of wills to be the moſt in- 


certain and dangerous thing in the world: For 
clauſes of re//duunis are thrown'in of courſe,” when 
the teſtator does not know that he will have a 


farthing of a reſſduum'; and it would be more dan- 
gerous to admit of that reaſon in the conſtruction of 
reſidues given by wills in order to exempt them 
from debts, than the danger of letting the reſidues 


coming out be ſmall or nothing: For reſiduary 
clauſes are uſually let into wills as of courſe without 
knowing whether any thing will come out or not. 


And in the caſe of Banfield v. Hyd bam above, the 


teſtator gave the Whole peribout a to a wife 


and not as à reſtdue, 
The 


The next caſe cited is, that of Barkham v. Bed-. 
lam Hoſpital, or the Anorney General againſt Bark- Gan 
dam, where the teſtator deviſed in the following againſt 
words, “ For the juſt and true performance of 5 9 
this my laſt will, and for the payment of all my por. 206. 
debts, I give and deviſe all my real eſtate to truſtees 20). 210. 
and their heirs, and as to the perſonal eſtate which 8 C. cited. 
I ſhall be poſſeſſed of, and intitled to at the time _ 
of my death. 1 give the ſame to my executors 
to defray my funeral charges and other expences . 
and if my perſonal eſtate ſhall fall ſhort to pay the 
ſame, the remainder to be paid by my executors 
out of the firſt rents and profits of my real eſtate, 
as they ſhall become due after my deceaſe, until 
payment be made of my debts, legacies; and fune- 
ral expences as aforeſaid ; and if there be any ſur- 
plus of my perſonal. eſtate, that then my executors 
pay the fame to my laving wife.“ —And: decreed, 
that the widow ſhould have the perſonal eſtate only 
chargeable with the funeral expences, and exempt 
from the payment of the debts or legacies; For he 
has given his perſonal eſtate, as ſuch, and not a 
- ts to his executors to defray his funeral 
charges and other expences, which means the ad- 
miniſtration of the perſonal eſtate, and therefore 
gives it to his wife, after a particular thing taken 
out, for the debts and legacies had a new and dif- 
_ tin fund Wy 4 for them Out * the real 
. | 
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The next caſe is that of IE V. Calvill, 10th Forres. 202. 
July 1736, that caſe depended upon a very parti- 203. 2 
cular manner of penning that will, and Ts + Aviv 7 
to the report of that caſr . 7 albat delivers his | 


R opinion 


_ Cafes in Chancery. 


1744. opinion with difſidence; but what he reſts on is, 
Ox that the perſonal eſtate was given to the wife, as 
againfs. ſuch; and not by way of reſidue, that the teſtator 
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| 15 4 in, had deviſed his real eſtate chargeable 1 with the an- 
4 nuities, and in the ſame clauſe had made i it ſubject 
| to his debts and legacies, which annuities, as they 
| were not charged upon the perſonal eſtate in their 
| nature, but were made ſo on the real, and that the I 
9 debts and legacies were charged on the real eſtate 
| alſo by the ſame clauſe: and therefore there aroſe a t 
5 natural and proper implication to give the perſonal 4 
Þþ eſtate to the wife exempt from the ens and legacies 4 
1 as well as the annuities. . ps 
b | I 
l 5 1 | Theſe were the ſeveral principal lin which have 
| : | been cited for Lord Inchiquin, and they all depend 2 
= upon their particular pennings, and are not appli- | t 
. cable to the preſent caſe, except the reaſoning ot N 
4 . Lord Cowper, in the caſe of Wainwright v. Ben- Y 
. 1 lowes i in 2 Vern 718. That in-that caſe, the debts 0 
A being great, if the deviſe of the reſidue was not to 1 
be exempt from debts, the legatee would have no- 6 
i thing which is at law deemed te worſt canſirypon p 
A | which can be wade of A will. 225 y 
4 0 
On the ſide of the plaintiffs was Fer Bramball 
N Wilbraham, heard before Lord Talbot, on October 
5 1 75 1734, being Michaelmas Term, 7 Gee. 2. reported t 
372. c. 18. in caſes Temp. Lord Talbot 274. Wilbraham being © 
ſeiſed of a real and poſſeſſed of a perſonal eſtate 1 
by will gives all his perſonal eſtate whatſoever to his te 
three ſiſters, equally to be divided among them; and te 
huis real eſtate to his four ſons, chargeable with the x. 
payment of his juſt debts ; the teſtator died indebted i 


Caſes in Chancery: 


by arb contract, 1 and mortgages: The 
maſter of the rolls decreed that the perſonal eſtate 
| ſhould be firſt applied towards payment of all the 


debts, and that the real eſtate ought only to come 
INCHIQUINe 


in to ſupply the deficiency i in caſe there ſhould be 
any: The executrixes appeal from this decree, and 


Lord TAL BZOr took notice, that there was no clauſe 
to charge the real eſtate in all events, the word i is, 
* chargeable :?* hat the natural conſtruction of a 
will is, where the teſtator gives all his perſonal eſtate 


1744. 
— — 


O' BRIEN 


againſt 
Lord 


to one whom he makes executor is, that the per- 


his reaſoning in the caſe of Stapleton v. Colvill, you 


will ſee the ſame great man with much judgment 
prove that there is no real difference between the 
words © charged” or chargeable,” or to be 
ang, Fo &c. 


ſonal eſtate muſt go to'the creditors, and the gift 
muſt be intended after debts paid; and the teſtator 
has made his real eſtate ſubje& in caſe there was a 
gift, not of the reſidue, but of the perſonal eſtate, 
and yet notwithſtanding that, it was decreed, that 
the perſonal eſtate ſhould be firſt applied for pay- 
ment of debts, and ſhould not be exempt. In the 
_ reaſoning. of this caſe, Lord TaLBoT takes notice 
of the word, e chargeable,” but if you look into 


The next t caſe is that of . v. Child, but 


the true name of it is Haſleword v. Child, I have a 
copy of the decree, and it was heard before Lord 

TaLBoT on the 17th Augu/t 1734. There the teſ- 
tator deviſed; all his manors, land, and tenements, 


to truſtees and their heirs, by ſale or mortgage to 


raiſe ſo much as he ſhould owe at his death with 


intereſt, and to reimburſe themſelves for the ex- 
. pences 
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Inciiquin. 


babber of the truſt, * to RY the fidhey in tuch 
a courſe of precedente, as they ſhould think fit: 


and upon further truſt to ſtand ſeized of the pre- 


miſſes unſold to ſuch uſes as his manor of M. was 


ſettled, and if any money remained of the fale, 
he gave that to ſuch perſon as would be inti- 


fled to the manor, and then he gives all his per- 


ſonal eſtate of what nature or quality fobver to his 
c daughter, and makes her executrix, and upon hear. 


ing this cauſe, Lord TALBOT was of opinion, not- 


withſtanding this expreſs betjueſt of the perſonal 


_ Eſtate, and not as a reſidue, that it ſhould be applied 


to pay the debts in the firſt place, and that the real 


eſtate ſhould only come in as an auxiliary fund. In 


this caſe all the things concur. which are argued 
upon the preſent conteſt: For here is a direction 
not to charge, or to make the real eftate chargeable 


with the debts, but to deviſe to truſtees to raiſe by 
lale or mortgage fo much as will diſcharge all the 


- tcſtator's debts, which ſhould be due at his death, 


there is not 2 yitable taking notice of the perſonal 
eſtate to charge i it with debts; for he does not ſay, 
that they ſhall-raife ſo much by ſale as with the per- 
ſonal eſtate ſhall pay his debts, or ſo much as his per- 
ſonal eſtate ſhall fall ſhort of paying them, and what 
is ſtronger, he afterwards makes diſtinct deviſes of 
his perſonal eſtate to his daughter, and yet the per- 
onal eftate according to the nature of the thing, 


7 and the rules of this court, and the natural charge 


which lies upon perſonal eſtate for payment of debts, 
Kc. was decreed to be chargeable, in the firſt place 
with the Net of debts. WEE 


Theſe 


Caſet in Chancery. 


Theſe were the principal cafes cited on the one 


| fide or the ther. I now come to the ſecond point 
of the caſe, the particular penning and conſtruction 
of Lord Thomond's will, and the application of the 


above caſes to ſuch wil.—Lord Thomond has in the 


firſt place ſaid, As to my worldly eſtate, both real 
* and perſonal, I diſpoſe thereof as follows; I will 
and deviſe, that all the debts which I owe at my 
« death be juſtly paid.” In this clauſe the teſtator 
ſeems to have had no deſign or intention to ſepa- 
rate his perſonal eſtate from his real, or to make the 
latter only liable to the payment of his debts ; be- 
cauſe he has taken them both together : and in the 
firſt clauſe there is a ſufficient implication to charge 


the real eſtate with debts, according to the caſe of 


Lord Warrington and Lee, and the creditors might 
have had the benefit of the real eſtate, &c. ; there 9 


are no words there to exempt the perſonal eſtate; 


after this he gives the real eſtate to truſtees in fee, ? 
by the rents and profits of his eſtate, and by one 


or more fale or ſales of a competent part of the 


real eſtate, fo that there was no direction to ſell all 
the real eſtate out and out, and ſhall by and with 


the money ariſing 6 fr OM {uch ſales, and by the rents 


and profits in the mean time, which was meant to 
accelerate the truſt, pay all the debts which he 


ſhould owe at his death, and all his legacies, Here 


it is inſiſted upon, That by this direction to pay all 
the debts and legacies with the rents and monies. 
ariſing from the ſale, jt plainly appears that they 
were intended to be paid out of the real eſtate. But. 
the caſe of Ho/ſewood and Child directly over. rules 
this argument. Afterwards Lord Thomond, as to 
ſo much of the real eſtate as ſhould remain unſold, 


5 5 3 ; has 
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has given it to Lord O'Brien for life, remainder to 


his firſt and other ſon. in tail, remainder ' to the 


plaintiff in like manner, upon his taking upon him- 
ſelf the ſirname of O'Brien, and continuing it in 


his family, which ſhews an intention to preſerve as 


much of the eſtate as he could in the name: and 


then the Lord Thomond gives and deviſes all the reſt 
and reſidue of his perſonal eſtate, of what nature 


or kind ſoever, or whereſoever remaining, after 
payment of his debts, legacies, and funeral ex- 
pences, to Lord O'Brien, and makes Sir William 
| Wyndham and Mr. French executors of his will. 


This 1s given to him as a reſidue, after payment of 


His debts and legacies, and this is the firſt caſe that 
the devile of a reſidue of a perſonal eſtate, after 
payment of debts and legacies, was ever attempted 
to be made exempt from debts and legacies, and 


there is no ground for ſuch an attempt now : But 
in order to take off the force of theſe words, the 
counſel rely upon the preceding ones, © And my 
« farther expreſs will and meaning is, That the 
* whole money to be raiſed by ſuch ſale of the real 


& eſtate, {hall be taken to be part of the perſonal 


eſtate.” Upon chis clauſe, it is inſiſted, That the 


teſtator has by theſe words made all the money 


ariſing from the ſale, which is ſaid muſt be equal 


to all the debts and legacies, to be added to his per- 


ſonal eſtate; and then he has given the reſidue of 
thoſe compound funds to Lord O'Brien; but I ſce 


no foundation for ſuch conſtruction; and there 15 


no caſe where a deviſe of all the cee of a per- 


ſonal eſtate, after payment of debts, legacies, and 


funeral expences, has paſſed ſuch a compound fund. 


But ſuch has only and always been taken to pats 


part 


Py PVT ay} If r 
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part of the proper perſonal eſtate: But it is fofifted 1744. 
further for Lord Inchiquin, that the teſtator meant 5 
that clauſe in his will for the particular purpoſe KE "a | 
leaving Lord O'Brien this aggregate fund, or ſum 1 ö 
of money to what ſhould be his perſonal eſtate at Py - | 
the time of his death, diſcharged of his debts. | 
But 1 think that clauſe againſt Lord O'Brien; for 
nothing can be a ſtronger implication that the teſta- 
tor intended to make the compound fund liable to 
his debts, than his directing the ſum of money 
which he had ordered to be raiſed out of his real 
eſtate to be added to his perſonal eſtate, which was 
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| the natural fund for payment of his debts ; and 
then has given the reſidue of that perſonal eſtate, 
EZ after payment of his debts and legacies, to Lord 
| O'Brien, There was an inference made from this 
| clauſe by Mr. Brown, that Lord Thomond having di- 
5 rected part of the real eſtate to be ſold for payment 5 
of his debts, and that all his debts ſhould be paid 
| out of it, and directed that to be part of his perſonal | 
| eſtate; this money is thereby become part of his 
1 perſonal eſtate, and therefore not intitled to the 
1 privileges, which this court gives to real eſtates to 
. exonerate them by applying the perſonal eſtate in 
| eaſe of them ; but here the eſtate remains as yet un- 
4 ; ſold, and the queſtion before the Court is for direc- 
| tions how much ought to be fold ; and we are now 
7 to conſider what privileges the real eſtate is to have 
2 before ſale: the meaning of Lord Thomond is uncer- 
E . tain in adding this claule, and is rather to be gueſ- 
. ſed at than known. There never has been a caſe in 
3 this Court where a man has given not the perſonal 
__ eſtate, but only a reſidue of a perſonal eſtate, and 
c that too expreſsly after payment of his debts and 


rt 1 15 legacies, 


>> RR... 
x 2 = 


IF (> e E - : R 
End nope nies — . eee eee eee R ws. ts — OS 
Wy 2 = 2 8 
** * 5 3 1 
Vc —B IE FOE ST Je 
"a Os Pe 
* — — 


O' BGI 


Inc hip. 


, 
3 — ES 6 J 1 - "y - ww - > 1 * 
$ * % « > - : 2 2. 2 — : o . 
— +5 f ak 2 5 * . > — * A w. 2 8 Ne 5 Tan . © 5 22 
e I - — * . N 2 2.4% — * 2 25 — 8 palin __ — OO — r — * A 7 : _ Br AT, 
2 = 1 he — — — 2 ES 2 8 1 5 n S A PRE TEE TR > a RS 2 N — . . FF Wes — 
- 5 22 . F nears go SEC EE pt a2 LEW 2, nb gs MAES Eo gf I 8 "> 8 1 — — 2 I A : PORT ek a * : 2 
3 — ee Met Fn Ak I I ne Hoey Re ED LEES * * . RE We: S - N e rp; LEN 
» ö 
* * 


Caſes in Chantory, 
legacies, That fuch poſitive expreſs words to charge 


It with debts, &c. have been over-ruled by any con- 


ſtruction or implication whatever, and it would be 
dangerous t to n ſuch uncertain Cs Pogo 


It is tft that Lord The bene Intended * 


| Keep his goods, plate, and pictures from being ſold, 


and that they ſhould go to Lord O'Brien, who was 
to be the firſt taker of the Teal eftate;—if there 
were words in the will to that purpoſe, it * 


material, but t there i id no Iver "OY 


But the great argument of Lord elipan is that 
which ariſes from the nm circumſtances ap- 
pearing in this caſe: For it is proved in the caſe, 


that Lord Thomond, at the ae of making his Will, 
Had not a perſonal eſtate excteding 8000. and the 
plaintiff admits, that it was not above 150 00l.; his 
real eſtate was about good]. a year, and that his 
debts exceeded b, oool.; therefore, if the conſtruc- 
tion is to prevail, that the perſonal eſtate is to be 
applied to pay the debts, as far as it will go, and 


the real eſtate to make up the deficiency only, the 
reſiduary clauſe would be a vain thing, and Lord 


O Br ien, who was plainly intended to have ſome — 
thing out of the perſonal eſtate, would not have a 


farthing : But I think it is a ſufficient 'anfwer to 
that, "That this is not a bequeſt of the perſonal cl- 
tate intire, but of a reſidue only, and that expreſeiy 


after payment of debts, funeral expences, and le- 


gacies; and there are many caſes Where the fame 


conſequence has happened, that the reſidue has not 
turned out tobe a penny: But I'think this ſort of 


ener to N the ee of the perſonal 
| el. ate, 


1 


R 


dence; and as my Lord Chief Juſtice Hol r ſays, 12 


co Ou % u_ 


Cafes iu Chancery. | 249. 
eſtate, md the debts at the time af making the 1744. 


will, is never to be admitted; the evidence is not TR 
oppoſed in this cafe, but I think it is improper evi- againf 
| IQUIN. 
in the caſe of Cole v. Rawlinſon, 1 Salk. 234, 235. The circum. 
Ihe intent of a teſtator will not do; unleſs there ſtances of a 
be ſufficient words in the will to manifeſt nh. oor are 


not admiſ- 


intent; neither is his intent to be collected from ſible evidence 


« the circumſtances of his eſtate, or matters colla- — 
& teral and foreign to the will, but from the words his will 
« and tenor of the will itſelf : and if we once tra- 


« yel into the affairs of the teſtator, and leave the 


« will, we ſhall not know his mind by his words, 


«but by his circumſtances; ſo that if you go to a 


lawyer, he will not know how to expound it.” | 


Lord Chief Juſtice Hon {ſpoke this. of real ef. 


tates, and perhaps carried it too far: For a real 

eſtate is a certain fixed thing, and the Rate. of it 

might be afcertained at the time of making the 
Will; but a perſonal eſtate is different and uncer- 


tain, as being in its nature Hable to changes and 
fluctuations; and therefore it is more perilous to 


let in evidence as to perfonal eſtates than real. A 
man who has a great or ſmall perſonalty at the time 
of making his will, may have it altered before his 

death: nay, may have it in his proſpect, that the per- 


ſonal eſtate may ſoon be inereaſed or diminiſhed. In 
the preſent caſe, at the time of making che will, Lord 


Thomond's perſonal eſtate by one account is 15, oool. 


by the other, only 8000l.; he lived about two years 


and an half after making his will, and by dropping | 


of leaſes, with the fines for renewal, his -perſonal 
eſtate was increaſed to 3 5,000], can it be thought, 
that 
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1744. 
O' BxIEx 


againſt 
Lord 


IncnqQun. 


| Caſes in Chancery. 
that Lord Thomond had not in his view this large 


encreaſe of his perſonalty? If the Court ſhould ſay 
he had not, it would be laying down dangerous 


things: He might reaſonably think his perſonal 


eſtate would advance; he might have ſold part of 
his real eſtate, or the legatee of 20,000]: might 
have died before him ; in which caſes, the perſonal 
eſtate would have grown large; all theſe acceſſions 


might be in view, and it is dangerous and abſurd 


to ſay, that becauſe a reſidue is given, that there. 
fore ſome money muſt be given, 


4 But to go into the evidence itſelf, it will make 


_ againſt Lord Inchiquin ; ; for there appears to be a 
| ſtrong intention in Lord 7 hemond to preſerve this 
eſtate in his name, and his favour was to the name 
"of O'Brien, which is the name of ſome of the old 
kings of ſome of the provinces in Ireland. He had 
alſo a notion of paying his debts, and could it be 
thought, that he had a deſign of weakening his 
real eſtate merely to eaſe his perſonal eſtate, and 


for the ſake of giving it to Lord O'Brien, who was 


but a child of nine or ten years old at the time, and 


not much more at the time of his death? Suppoſe 


the perſonal eſtate had been 30,000l. at the time of 


the teſtator s death, could it be ſaid he intended to 


give that away clear, and to throw all his debts. 


upon his real eſtate, to which he paid ſuch a parti. 


cular regard ? If it had been two particular parts of 
his perſonal eſtate, as plate, pictures, &c. which he 
intended to have preſerved, it might have been 
reaſonable, and thoſe he might have An of as 
heirlooms. 8 


Upon 


In 


Caſes in Chancery. 


Dpon the whole, I am of opinion, that the con- 
ſtruction muſt be made according to the expreſs 


words, and that there is no neceſſary implication 
ariſing out of the will to over-rule them, and the 


g perſonal eſtate muſt be made liable to debts, lega- 
cies, and funeral expences in the firſt place in aid of 
the real eſtate, and if any deficiency, that muſt be 
made up out of the real eſtate. 01 7 


The next queſtion relates to the legacy of 20, oool. 
given by the will to Sir William Wyndham and by a 


= 


1744. 
— 


O'BalxN 


* againſt 
Lord 
IncHiQUIN. 


codicil, atteſted by two witneſſes only, declared to 


opinion, that the perſonal eſtate is liable to legacies 


and the real eſtate is to make up deficiencies, there 


is no doubt but this is a proper legacy, and the 


truſt well declared, although the codicil is atteſted 


be in truſt for Lord Clare: As I have delivered my 


by two witneſſes only; otherwiſe, if the real eſtate 


had been only liable, and the perſonal eſtate ex- 
empt, for then the codicil ſhould have been atteſt- 
ed by three witneſſes, and this falls directly within 
the caſe Brudenell and Boughton before me. 


Dare againſt VAUGHAN. 


I is not a motion of courſe, That when a re- 
ceiver is appointed and has given ſecurity, he ſhall 


put the parties to the expence of a change; and in 
order to intitle himſelf. to be diſcharged from the 
receiverſhip he muſt have an affidavit to ſhew ſome 
reaſonable cauſe for ſuch diſcharge, otherwiſe the 


= motion will be 1 


Lord 


2 Atk. 368. 


When a re- 
ceiver is ap- 
pointed, and 
has given ſe- 
curity, he 
muſt ſhew a 
reaſonable 
cauſe to en- 
title himſelf 
to be diſ- 
charged. 
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Ozneny nA a Lord OaR ERV againſt Nzwror. 


3 THE executors of the late Ducheſs of Buckingham 
granted be. moved for an injunction againſt the defendant be- 
fore anſwers fore his anſwer came in, upon this caſe: The de- 
8 fendant acted as ſervant to the executors in ſome 
having no alum mines, at the rate of 208. a ton and that he 
by | _— * was to quit the ſervice at any time upon a month's 
© waſted, but notice: He now refuied to let the executors inter- 


. merely ac. medole With the alum and threatened to carry it off, 


wn ing as a ſer- 
= 


vant. together with all the utenſils and to ſtrip the whole 
© 3+ Vel. 476. work and this injunction was prayed to reſtrain 


| Lord CHaNcELLOR. I do not chooſe to grant in · 
a JIunctions before anſwer ; the general injunctions are 
b: for ſtaying of waſte, which are eſtabliſhed by the 
A EE rule of the court; injunctions to prevent ſpecial da- 
mage and deſtruction: And injunctions to prevent 
force founded upon the ſeveral ſtatutes againſt for- 
cible entries ; But in theſe caſes, injunctions never 
go till after anſwer come in, but the preſent is not 
like any of thoſe, but rather like injunctions to re. 
ſtrain an executor or adminiſtrator from waſting of 
aſſets and where there is proof of an intent to waſte 
ate; the court will enjoin before anſwer : Becauſe 
otherwiſe they may be waſted before the creditors, 
or legatees, or next of kin, Who are intitled to 
them can lay their right before the court: That 
caſe is not like the preſent, but a great deal may be 
inferred from it in favour of the preſent injunction: 
| 1 For 
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For the defendant in the preſent caſe is no more 


than agent or ſervant: For if he had an intereſt or 


right founded upon the articles which conſtitute his 
agency, I would not grant this injunction before his 
anſwer came in : But as it is flated by the bill and 


the affidavits, - That it was not an agreement by 
which the defendant was to have an intereſt, but 


only to act as a ſervant, or miniſter for the benefit 


of the plaintiff, who could determine the agency at 


a month's notice, therefore the injunction may go. 


But if an intereſt had paſſed to the defendant I 
fhould have been of opinion that to come here for 
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744. 
Lord 
OakERT 
againſt 


NEwTON. 


an injunction to reſtrain the uſe of that intereſt or 


property, would have been too early before anſwer : 
But in this caſe it falls within the reaſon of that of 
an executor or adminiſtrator waſting of aſſets, 


where upon reaſonable evidence of damage or waſte 
intended, the court enjoins before anſwer. 


Therefore let an injunction go or be granted up- 


on the terms of the notice *rill anſwer and further 
notice, N | 


EcclksTroN apainſt BERK LEV. 


A MAN after his marriage brought ſeveral in- 


cumbrances upon his eſtate, of which his wife was 


dowable, and the account was before the maſter in 
relation to the ſeveral incumbrances, and upon mo- 


tion for the dowereſs to be paid her dower, Lord 
CHANCELLok ſaid the defendant is a dowereſs and 
ought to have relief without ſtaying for the account 


"IT ON 
w * * Yo. * 


A ſeparate 


report di- 


tected of 
What was 


due to a 
dowereſs, 
without en- 
tangliog her 
in a general 
account of 
incumbrane 
ces. 


2354 Caſes in Chancery. 


1744. taken as to the incumbrances, for ſhe is intitled to 

pe her dower out of the rents and proſits prior to any 
CCLESTON 
againſn body elſe: And as there is a direction by tbe decree 8 
BxxkTIV. among other things to ſee what is due for dower 
out of the rents and profits of the eſtate: Therefore 

let the maſter make a ſeparate report of what is due 
for dower without entan gling her for the ſake of the : | 


n. unt. Ss i 5 


1 March 14th. | Paxraios again PawLers (a). 

. T.eenant for A BILL was 3 5 3 . a tenant 

I ag 5 for life without impeachment of waſte, and upon 
5 7 

5 ſtrained by his propoling to ſell the timber, an Injunction. went 
| 8 injunction againſt him to ſtay him from felling it, and after- 
15 from ſelling 

0 timber, af= wards upon an application by the creditors there 

FN terwards his us an Ofder- obtained for the ſale of the timber, 

1 creditors ob- | 

| tain an order and a receiver appointed for the money ariſing 

5 for a ſale, a from it, but before the timber was fallen, the te- 

1 receiver is 

5 appointed for nant for life died, ſo that by law the timber went 


the money along with the land to the remainder man. This 


iſing from. | 
he th — injunction was obtained upon a ſuggeſtion of the 


ae e * greatneſs of the debts which upon the maſter's re- 
eee port turned out to be only 451. the timber was 
the timber is worth 25001, and the tenant for life had agreed to 


[ 1 

| ang Are have fold it for ſo wud, if he had not been 1 re- 
f his repreſen- Rrained by this court. 

f tatives en- | 

. titled to the | 5 3 „%% Se pgs: 5 
1 beneſit of And now a motion was made on behalf of his 
A Ne or? pot ſonal repreſentatives, that they might have the 
ö 5 | | | benefit 
..- Bag 1 

| Fl (a) A I of the ſame name is s reported, I 41. 54 but takes 


+ i „ no notice of the point here ſtated. 


cs 


Caſes in Chancery. 


| benefit of this timber, and it was infiſted that the 


act of this court will not do injuſtice or deal 


cruelly with any perſon, that the tenant for life 


would have diſpoſed of this timber, if he had not 


been checked by the command of this court, which 


in this caſe has ſtripped him and his family from the 
property of this timber at law; and as this court 


can, it ought 1 in Juſtice and 3 to reſtore it to 
them; it is common in ſuch orders for injunctions 


to inſert ſpecifically, that the tenant for lite ſhall be 
no ſufferer in caſes of actions or death; but that is 
omitted in the preſent caſe: But the queſtion is, 
whether ſuch a clauſe is not tacitly and in conſcience 
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1744. 


PAR TAIDGE 


againſ 
Pawrz rr. 


annexed to every ſuch injunction? If it is not 


ſo, the parties will loſe 2 500l by the act of a court 


of conſcience; and the remainder- man will gain it, 
who, without the injunction, would have had no 


pretenſions, becauſe the timber would have been 


rent and ſold. 


1 anden on thought this a queſtion of too 


great moment to come on upon motion, and there- 
fore ordered it to be put into the paper; but that 


he remembered a caſe very like it, where Mr. 


Wyndham Aſh was reſtrained from receiving part of 


the rents from his wife's eſtate :—He died before 
the receipt of them, and it was inſiſted that they 


being choſes in action would ſurvive to the wife, and 
would not go to the huſband's executors ; but the 
court decreed in 2 favour of the executors. 


The counſel at the bar ſaid it was the caſe of Lin- : 


coln v. Robinſon, but I cannot find any ſuch caſe. 


Man SH 
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1744. 
3 
Maron 

againft 


Bar HOxk. 


A ſolicitor 


may detain 


title deeds as 


againſt client fale accordingly. 
*tll payment 


of his bill, 

but againſt 
perſons who 
have antece- 


dent rights. 


Vern. & 
Scriv. 171. 


Mars againſi BarTHox. 


A BILL was brought by legatees and creditors 
in order to have an eſtate fold and a decree for 
The defendant who was the pro- 
prietor moved to have the title deeds out of the 
hands of his ſolicitor ; but the court thought the 
ſolicitor had a right to retain them againſt him till 
he was paid his bill of coſt in the fuit : And now 
the creditors and legatees moved to have the title 


| deeds to be brought before the maſter in order to 
make a title to the purchaſer ; and it was inſiſted 
for the ſolicitor, that he ſhould not be obliged to 
deliver up the deeds which were his ſecurity for 
his coſt : That he was in the nature of a mortgagee 
who had a lien upon the deeds prior to the creditors 


and legatees, who claim under the decree; and 


that they are to pay him his bill of coſt before they 


_ ſhall be let i in, as it were, | to feriecm. 


Lid Dian” If ] was to. fuller the ſolici 
tor to retain the title deeds in this caſe, till pay- 


ment of cofts, I ſhould be ordering a defect of juſ- 


tice: For in moſt caſes where there are decrees for 


ale, or for accounts, there would be colluſions be- 


tween the client and ſolicitor to lay an embargo upon 
the title deeds, and thereby preventing ſales of 


ellates; or upon papers, and chereby defeat the 


taking of accounts which would, in fact, be mak- 
* the ſolicitor more powerful than this court; 
indeed 


Caſes in Chancery. 


indeed where the queſtion is between client and 
ſolicitor, the latter may detain the deeds or papers 
till payment of his bill: But where there are per- 
ſons, who have antecedent right to the ſolicitor, 
as the creditors and legatees have in this caſe, (for 
their right or charge upon the eſtate is by the will 


of the teſtator) there the ſolicitor ſhall not juſtify a 
detainer of them; for if he could, no juſtice could be 
obtained, and the party might lay a heavier charge 


upon the deeds than what the eſtate was worth: 

upon the bill brought for an account and ſale, the 
defendant put his deeds into the ſolicitor” s hands, 
who, after filing the bill, has laid out money upon 
the ſuit. If there is a ire for the plaintiff, the 


ſolicitor cannot detain the deeds againſt him, who 
zs a ſtranger to the tranſactions, and has an antece- 
dent right to the ſolicitor himſelf: For take the 
thing in the ſtrongeſt way you can for the ſolicitor, 


he will appear to be no more than a mortgagee who 


advances money upon the deeds with notice of 


prior incumbrance by the lis pendens, which he muſt 
have notice of neceſſarily, as ſolicitor, and if there 
never was a precedent in this court before, I will 


make one now; and therefore let the deeds and | 


We be brought Ore the maſter. 
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MaRxSsH 


againſt 
BATHOE. 


2 e 


| anſwer put 


A feme co- 
vert is liable ſerjeant at arms, ſhe not having anſwered upon an 
ne an oe for that purpoſe ſeparately from her uf” 


258 | | Cafes in Chancery. 
1744. | 

— 

CLost 


- againſt 
HemLyn. CLosg againſt HEMLYN, 


Th bot _ =, UPON s bil broügbt; before anſwer put in, a mo- 
will only in- | 
terfere in tion was made by one executor to compel his two 
caſes of ne- Tompanions to ſell wines which were in their cuſtody, | 
celity before upon affidavits of their growing worſe and decay. 
* ing, but the two other executors appeared in n the 


ſame affidavits to be of a different opinion. 
The court refuſed to ines before anſwer 
put in; — That the court will do acts of neceſſity, 
but not of convenience, till the ſtate of the caſe ap- 


pears on both ſides; eſpecially as here is no affidavit 
of the commiſſion of any waſte or deſtruction, 


PowEL againſt PRENTICE. 


THIS is a motion to take up a feme covert by the 


ed by the ſer- 


jeant at arms band. 


for not put= 7 
8 E 25 3 
ſeparate Lord CHAN cELLOR. If feme covert moves for 


anſwer purſu- liberty to put in a ſeparate anſwer, and afterwards 


ant to an or- | 
der obtaived does not, the Chancellor, upon ſuggeſting that 


at her own fact in the warrant for a meſſenger to take her up, 


requeſt. will not ſcruple ſigning the warrant; for the has 


by 


and was going to ſqueeze as 
S 2 : But 


Caſes in Chancery. 


by her own act, put herſelf into the condition of a 


feme ſole. Ns „ 


| It afterwards appeared upon a ſubſequent motion, 
that the order for the wife's putting in a ſeparate 


for her own act is requiſite to put her under the 


part of the motion to ſet aſide the warrant for this 


irregularity : but the wife conſented to put in her 
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_—_— 


PowzLI. 


againſt 
PRENTICE. 


anſwer being obtained at the application of a third 
_ perſon would not warrant the taking her up by a 
ſerjeant at arms, for want of ſuch ſeparate anſwer : 
but that it ought to be obtained at her own ſuit; 4 


circumſtances of a feme ſole ; however, it was not 


anſwer jointly with her huſband at his expence, and 


IAcksox againſs BARNARD. 


THIS was a motion by the ancients of Clements 


Inn to reſtrain the defendant by injunction from 
making uſe of a large preſs engine for the ſqueezing 
of fruit, in order to obtain a ſpirit out of it, upon 
an affidavit, that the defendant was a tenant of a 
_ cellar in the inn, in which he had fixed this engine ; 1 
that it moved with vaſt force, and being placed in 
an old imperfect building; that it had decayed it, 
and was likely to injure it very much: That peo. 
ple were afraid to live in the chambers over it: 


That the defendant had got a new parcel of fruit, 


as ſoon as that was done ſhe was ordered to be dil. . 
charged. 


An injuncti- 
on to reſtrain 
a man in the 
exerciſe of 
his trade re- 
fuſed before 


anſwer. 
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1744. But the court refuſed granting an injunction 
Jackson before the anſwer came in, and the bill had not been 


again: filed above two days: For ſuch an injunction would 
Banda. in effect be reſtraining the defendant from purſu- 
ing his trade. If he does any ſpecial injury by an 
abuſe of the cellar which he has rented, the ſo- 
ciety may have their action, and be recompenſed 

in damages. CG 


RowLAND again/# POWELL. 


A demurrer MR. Barneſly made: a conveyance of all his eſtate 


allowed to a 
bill of inter- 


pleader, for veral parts of the eſtate upon his rents; Mr. Bar. 
that no legal 


ſep by di ne/ly ſome years after this is found to be of inſane 
 trefsorother- mind, and incapable of the conduct of himſelf, or 
wiſe had been 
taken. 

to Powell :—The committees of the eſtate bring 


their bill againſt Powell to ſet aſide the conveyance : 4 


but do not make the ſeveral leſſees or tenants of the 
lands parties to fuch bill. And now the ſeveral 


tenants bring their bill of interpleader againſt the 


 'committees, and Mr. Poruell, ſuggeſting, that they 


know not to whom of Tight they ought to pay 
their rent, and fear they may be hurt by ſome of 


the claimants, therefore pray that the defendants 


may interplead and adjuſt their right, and that the 


_ defendants may be at liberty to pay their money into 


court and be indemniſied; 3 and that the defendants 
may be reſtrained from receiving rent, or diftrain- 


| ing for it until the right 1 is determined, 
- To 


to Manſell Powell in fee, who granted leaſes of ſe. 


his eſtate at the time of executing ſuch conveyance 


Caſes in Chancery. 


To this the defendant Powell demurs ; for that 
there has been no legal ſtep taken by diſtreſs, or 
otherwiſe to recover the rent. And it was inſiſted for 


the plaintiff, that interpleading bills may be brought 


upon a poſſibility of the plaintiffs being liable to a 


double payment or recovery: and that, if the plain- 


tiffs ſhould pay their rent to Mr. Powell upon his 


diſtreſſes or actions againſt them, they will alſo 


eventually be obliged to pay them over again to Mr. 
Barnefly, when the conveyauce to Mr. Powell is ſet 
aſide : That there is no occaſion to ſtay until one of 
the parties has taken ſome ſtep at law to recover 
rent, or to diſtreſs the plaintiff, and in 1 Equity Caſes 
abr. 80, it is ſaid in the margin, that ſuch bills may 
be brought whether any ſuit be actually commenced 


againſt the party in law or equity” or hei is only 1 in 


tuner of being moleſted, 


. Camo) ELLOR, This court will be cautious 


in entertaining bills of this ſort brought by tenants 


to enjoin perſons from receiving rents, who are in- 
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againſt 
Pow ELL. 


titled to the poſſeſſion ; for that would be making - 


bills of this nature to have the ſame effect as the ap- 
: pointing 2 receiver would: But before that can be 
done, the merits of the committee's bill muſt come 


before the court, and you thall 1 not obtain a receiver 


by a ſide-wind. 


It i is aid 1 that an n interpleading bil may be 
brought where no action has been commenced: But 
that can only be where there are two claimants, 
_ each of whom can have his remedy at law by action 
againſt the plaintiff in the interpleading bill for the 
fame demand, and that the party may not be diſ- 


treſſed 
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treſſed at law, he ſhall be protected by ſuch bill in 


this court; whereby he may compel the claimants - 
to interplead between themſelves : But the preſent 
15 not a caſe of that kind : For the committees can 


have no remedy againſt the tenants for theſe rents: 
For it is admitted that the lunatick is out of poſſeſ- 
fion, and therefore the committees have no remedy 


for thoſe rents, either by diſtreſs, or by action 


founded upon a contract or tort ; becauſe the con- 
tract is with another perſon to who the rents be- 
came due, whether the leaſes are for years or at will, 
and from whom the tenants received the poſſeſſion. 


And there can be no action grounded upon the tort 
or treſpaſs till the committees have recovered in eject. 
ment ; in the bringing ſuch ejectments the commit- 
tees may lay their demiſe back, and recover the 

meſne profits upon an action of treſpaſs againſt 

Powell, but not againſt his leſſees; but no ejectment 
is brought, by the committees here, and theſe 


bills have been received only where ejectments have 
been brought, as in Sir John Lee's caſe, where 


_ ejectments were brought on both ſides and diſ- 


treſſes alſo for rent. The tenants then applied for 


interpleader, and were relieved, 


And as to what is ſaid, that there is a poſſibility 
that theſe tenants, if they pay their rent to Powell 


upon compulſion, may, in this court be again com- 


pelled to pay it to the lunatick, as they Yate no- a 
tice of the bill brought by the committees, there 


can be no ſuch remedy againſt them, and the com- 


mittees have not made the tenants parties to their 
bill; and if they bad, I think they would not be 
anſwerable. 


The demurrer allowed. 


5 Caſes in Chancery. 


SAE again/t BULKELEY.. - 


IIS was a bill Won de by the plaintif in order 
to have an account of French Eaſt India actions to 
the amount of more than 40,000l. depoſited with 
one Cantillon, a banker in Paris, by way of ſecuri-. 
ties or pledges for ſeveral ſums of money in 1720, 
and 1721. Cantillen is dead, and the bill is brought 
againſt the defendants, his executors, who pleaded 
ſpecially to this bill, that a ſentence was given upon 
this very demand in a court of foreign juriſdiction 

in France, which by an arret of the French king, 
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againſt 
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Theſentence 
of a court of 
ſummary ju- 
riſdiction in 
France can- 
not be pleaded 
to a bill in 
the Chance 
of England 
for the ſame 
matter. 

3 Atk. 215, 
3: 


had a ſole excluſive authority of determining all 


matters in relation to E. India ations, and there- 
fore the defendants ſubmitted, that they were not 


obliged to anſwer again to the ſame demand in this 


court. To this plea, two ſort of objections were 
taken: The firſt, that no foreign ſentence could 
be pleaded in bar to a bill brought in this court in 
England: The ſecond, that if a foreign ſentence 
can in any caſe be ſo pleaded : yet, that the preſent 


is not ſuch a ſentence ; and it was, in the third place | 
urged that this plea was e and inſufficient. . 


ly pended... 


Lind ChancklL on. Can a ſentence or judg. 
ment pronounced by a foreign juriſdiction be plead- 


ed in this kingdom to a demand for the ſame 


thing in any court of juſtice here? I always thought 


it could not, becauſe every ſentence, having its 


authority from the ſovereign 1 in whoſe dominions 


it 


. 


Gacer 


againſt 
BvLkELEY, 


| Caſes in Chancery. 


it is given, cannot bind the juriſdiction of foreign 


- courts, who own not the ſame authority, and have 


a different ſovereign, and are only bound by judi- 
cial ſentence given under the ſame ſovereign power 


by which they themſelves act: As if judgment 


be obtained in one court in this kingdom, and an 
action is brought in another court, here the judg- 


ment may be pleaded in bar, if it is for the ſame 


demand, becauſe ſuch ne binds both the 
courts, and the party. | 


-So b decree oblained in the Exchequer here may 
be pleaded to a demand for the ſame thing in this 


court for the ſame reaſon. But though a foreign 


ſentence cannot be uſed by way of plea in the courts 
here, yet it may be taken advantage of in the way 


of evidence: And therefore if trover be brought 


in England concerning the property of a ſhip, and 
there be already a ſentence in a foreign kingdom, 


touching the property of the fame ſhip, you can- 


not plead it as a judgment, becauſe it does not bind 
the court as ſuch; yet you may pive it in evidence 
to bind the property, and may have a verdict upon 


it: For though it does not bind the court as a judg- 


ment, yet it may and does the Juſtice of the caſe be- 


tween the parties themſelves. You cannot in this 


kingdom maintain debt upon judgment obtained 
for money in a foreign juriſdiction; but you may 


an afump/i in nature of debt upon a ſimple contract, 


and give the judgment in evidence, and have a 


verdict. So that the diſtinction ſeems to be, where 
fuch foreign ſentence is uſed as a plea to bind the 
courts here as a judgment, and when it is made 


uſe of in evidence as binding the juſtice of the caſe 


only. 


Caſes in Chancery. 


Mr. Attorney General. In ſupport of the plea. To 
be ſure the law is as your lordſhip has repreſented it; 
for the judgments of foreign courts cannot be urged 
by way of pleas in the courts of law here, nor even 
upon actions at law founded upon foreign ſentence 
is the declaration to ſtate the demand as a judgment, 
but as a promiſe, and it may be given in evidence 
as a proof of ſuch promiſe :—But though theſe 


things be ſo at law; yet the known uſage of this 


court is diſſerent from that of law: For there par- 
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ties are tied down to preciſe ſtrict rules, one of 


which is (though ſomewhat relaxed of late) that you 
can never plead what may be given 1n evidence with- 
out pleading it ; but this court allows of pleas which 


in their nature are not good at law by way of plea, 


but are ſo in point of evidence, a ſtated account is 


a common plea in this court; but it cannot be 


| pleaded at Jaw to an action brought upon an indebi- 


tatus afſumpſit. 


Lord CHANCELLOR, But you may plead an ac- 


count ſtated in bar to an action of account at law 3 5 


and the e is a bill for an account. 


Mr. Attorney General. There is a great difference 


between pleas in courts of law and pleas in courts 


of equity. A plea in bar to an action at law muſt 


be good in the whole or it is bad in the whole: 
But in this court, it may be good in part, or bad 


in part. Another difference is this, a plea at law is 
final and concluſive to the parties: For if the court 


rules the plea againſt the defendant, the plaintiff 


takes judgment for his demand: But in equity a 


plea 1 is only trying the opinion of the court before- 
hand, 
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hand to prevent other diſputes: For although the 


plea is over- ruled, the whole caſe is ſlill open 


to the court: The only deſign of pleas in this 


court is, that if a perſon can ſtate a fact ſhortly by 
his plea which the court ſhall think a ſufficient de- 
fence or anſwer to the bill, the court will not then 


ſuffer the parties to go on to an unneceſſary expence 
1n litigating other matters 1n the bill which are im. 


material, but only puts them upon the proof of the 


fact contained in the plea; and if he afterwards 


proves that to be true, the bill ſhall be diſmiſſed : 


And in arguing pleas in this court, the fact at the 
argument is taken to be true; and the queſtion is, 
whether the fact is 2 ſufficient defence ?—lf it is held 


to be ſo, the defendant is to go into the proof of 


it after the argument. I ſhall now conſider what 


weight foreign ſentences have where they are 


given in evidence upon actions brought i in the courts 


of law here; and it is clear, that they are given in 


evidence concluſive and undeniable, and not as cir- 


cumſtantial evidence to be weighed in the balance 


with evidence on the other ſide: For the courts 


here pay ſuch reverence to them as the ſentence of 


a court ſitting to do Juſtice, in the ſame manner as 
they themſelves; and it is for that reaſon. that they 


receive them as binding and concluſive evidence. 


Sel. Ca. in C. 
69. 

2 Stra. 733. 
2 Eq. abr. 
3 . 
Moſel 1. 


231. 
Theo, Evid. 
39. 


* 


In Lord . time, there was an Alen brought 


at law for ſeamen's wages, and the plaintiff gave 


in evidence a ſentence for them in the court of Ad- 
miralty here; and he doubted whether ſuch ſen- 


| tence was to be received as concluſive evidence; 
12 in. abr. 87. | 


pl. g. N. P. 


he conſulted with Lord Chief. Juſtice HoLT upon 
it z and they both determined that it ſhould be con- 


cluſive 
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dluſive evidence. The name of the caſe was Bur- 1744. 


rows v. Jemino. If a marriage is queſtioned at law, 33 
and in order to prove it, the parties produce a ſen- ayainf 


tence to that purpoſe in the eccleſiaſtical court, it is Burxzrxr. 
concluſive evidence, and ſo ruled by your Lordſhip 
at Guild-hall upon hearing civilians. And for the 
fake of juſtice and public convenience, when foreign 
| judgments are given in evidence in the courts of 
England, they receive them as concluſive evidence, 
and pay the ſame regard to them as to ſentences 


given in the courts of admiralty or eccleſiaſtical 
courts ns 


by In the 6010 of Hamden and the Eaſt India Company. 
Mr. Hamden was in the EAI Indies, and the Dutch 
ſeized his ſhip, and condemned it; after this a 
Dutch ſhip coming into Scotland, Mr. Hamden at- 
tached her for ſatisfaction, when the queſtion came 
before the admiralty in Scotland, the court gave him 
liberty to enter into the legality of the condemna- 
tion: But upon appeal to the ſeſſions in Scotland, 
that ſentence was reverſed; and upon appeal to the 
Houſe of Lords here, the laſt ſentence was affirmed, 
becauſe the ſentence of the Dutch admiralty was 
concluſive evidence; for it was res judicata, and 
could not be unravelled or re-examined here. 


we are to ſuppoſe that here has 5 A queſtion 
in France concerning a tranſattion there before a 
proper court of juriſdiction, to which the parties 
were ſubject, and a final ſentence was given there; 
and now a bill is filed for the ſame demand in this | Fi 
court; ſuch ſentence would be concluſive evidence 
at t law, and no doubt but it would be the ſame upon 
"IP a hearing 


T ; porta ns . 
c cc 
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2 hearing in this court. But we alſo imagine it is 


good by way of plea in this court: For if it would be 


_ concluſive to them at the hearing, it may as well 
ſtop them ſhort at the plea, to ſave great trouble and 


expence; and though they ſhould go into evidence 


to queſtion the legality of this ſentence, yet the 
court at the hearing would not receive it, for that 


would be entering into a re-examination of a foreign 
ſentence, which in a courſe of evidence is not en- 
quirable into, but binding and concluſive. There 


are many caſes, where an account cannot be plead- 


ed at law, and yet this court w1ll receive ſuch plea ; 
as in the caſe of partners: At law they cannot 
maintain account againſt each other : But upon a 


bill for an account in this court by a partner, if his 


companion pleads an account ſtated, this court will 


receive it, though at law it would be rejected; this 


court will receive a plea founded upon a preſumed 


or implied ſettling of an account: as where accounts 


were regularly ſent over every year from one mer- 


chant to another, and quieres: n that may be 
pleaded. 4 


Lord CHanctiror, I never knew a caſe of that 
fort of plea, though it has been a ſufßcient defence 


upon” anſwer. 


Mr. Attorney General. Suppoſe a bill in this court 
to redeem a morgage, and the the mortgagee plead 


forty years poſſeſſion without any demand ? 


Led Caanearton; Such length of time can- 
not be pleaded but muſt be 1 upon TIP way of 
awer. 767% 


Caſes in Chancery. 


Mr. Attorney General. I have ſeen a demurrer of 
that kind, becauſe the length of time appeared upon 
the face of the bill. 


Lord Cranoti.Lon. 1 do not remember any fach 
caſe. 


tr: Attorney General. A plea in equity is this, 
if a defendant can ſtate ſuch matter in his plea as 


(if true) will be a bar to the plaintiff's bill, it ſhall 


be received to fave the expence of the parties upon 
other - matters. In the arguing of pleas, every 
charge in the bill is taken notice of, nay admitted 


and allowed, upon this principle, that taking both 


caſes together, if the defendant has a juſt bar, his 


plea ſhall ſtand, and the plaintiff is not concluded: 
For if he has any new matter to charge, he may 


amend his bill: And in the caſe of Diggs v. Cole- 


brook, it was amended three times after the arguing 
three ſeveral pleas. - He concluded by ſaying, That 


Barnard, C. 
52. 


the ſentence of a foreign juriſdiction had been re- 


. ceived by way of plea in the court of King's Bench 


here, 3 Mod. 194. The caſe of one Mr. Hutchinſon 


who killed Mr. Colſon in Portugal, and was acquitted 


there of the murder, the exemplification of which 


acquittal he produced under the great ſeal of that 


kingdom being brought from newgate upon an hab. 
corpus to the court of King's Bench: Notwithſtand- 


ing which, the king was very willing to have tried 


bim here for the ſame fat—the conſideration 


1 Show, 6. 


' whereof he referred to the judges, who all agreed, 


that he being already acquitted by their law, he 


could not be again tried here, 


Mr. 
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Mr. Wilbraham. The queſtion is, Whether the 


ſentence of a foreign judicature, which had proper 
juriſdiction, can be pleaded to a demand for the ſame 
thing in this court; and this may depend upon 
what force foreign ſentences are in Courts of law 
or equity in this kingdom, that in all caſes ſuch 
foreign ſentences may be taken advantage of in evi- 
dence both at law and in this Court: and if they 
cannot be uſed by way of plea in ſome caſes, there 


may be a defect of juſtice. Every foreign ſentence 


for the recovery of money is of the ſame force in 
this kingdom as a ſimple contract: Now if an ac- 


tion is brought upon an afſumpfit in England, the 


defendant may plead any other ſimple contract by 
way of ſet off: and if he cannot plead a ang 
ſentence by 88 of ſet off he will be Injured., 


; Lord CLANCELLOR.; This . does not come 


for a final determination here; for whatever order 
1 ſhall make, it will leave the merits quite open, as 
jf no order had been made. 


The firfl avaliion is, Whether the ſubject-matter 
of the plea is good? The ſecond is, Whether it is 


well pleaded ? The firſt queſtion depends upon this, 


Whether the ſentence or judgment of a foreign 
Court can be uſed by way of plea in a Court of juſ- 
tice in Fngland? And no authority either at law 
or in equity has been produced to ſhew that it may 
be pleaded : and therefore I ſhall be very cautious 


how I eſtabliſh ſuch a precedent (b 9. The caſe in 
53 Mad. 


() The judgment of a foreign court is not conſidered as a re- 


cord, and therefore cannot be N. with a prout patet per re- 
cordum 


the no 


doctrir 


Ben 
dict: 
fore 
he v 


Was 


miſſi 
28. t 
right 


cordu 


able. 
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4 Mod. 194. 1 Show. 6. is no proof ; for the ſen- 1744. 
tence of acquittal in Portugal was not produced . 
there by way of plea to any indictment there for again} 
the ſame murder: For as the murder was commit- BurxkLev. 
ted in Portugal, the Court of King's Bench could 

not indict him, and there was no method of trying 

him but upon a ſpecial commiſſion, founded upon 

the ſtatute of 33 Hen. 8. c. 23. and that by a liberal 
conſtruction of the ſtatute, which enacts, That 
murders committed within the king's dominions, 

or without, may be tried in any county where the 

king by his commiſſion ſhall appoint; and it was 

by virtue of the word © without,” that this king- 

dom had any conuſance at all of a murder com- 

mitted at Portugal. This ſtatute was only intended 

to take | in murders committed in Scotland and Ire- 

land ; but by a very liberal conſtruction it is ex- 
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- tended to take in murders committed in any fo- 
WH reign dominion whatever; and I remember a trial 
: of that kind in the Old Bailey of a lieutenant in 
Sir Jon Norris's ſquadron, who killed a perſon in 
Newfoundland : However, the queſtion in the King's 
8 Bench in Mr. Hutchinſon's caſe, was not upon an in- 
15 ditment, or any other proceeding in which the 
85 foreign ſentence of acquittal could be pleaded; for 
51 he was only removed there by habeas corpus, and it 


was referred to the judges to know whether a com- 
miſſion ſhould iſſue upon the ſtatute 33 Hen. 8. c. 
28. to try him over again? And the judges very 
"ghtly and mercitully thought not, becauſe he had 
undergone 


cordum : it WY appear in evidence, and as ſuch, it is examin- 
able. Walker v. Witter, Doug. 4. Sed. vid. Galbraith v. Neville in 


the notes to the third edit. MF Kenyon's doubts concerning this 
| doetrine. | 
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undergone one trial already, and the ſentence of 


acquittal was only produced to ſhew that. 


As to the general queſtion, Whether a foreign 


ſentence can be pleaded here? I think clearly it 
cannot at all be pleaded in a Court of law, for the 
reaſons I offered in the outſet of this caſe, But it 
is daid it may be pleaded in equity, becauſe pleas 
there differ in their nature from pleas at law; or 
at leaſt they diſſer from them in ſeveral reſpects: 
as, at law, if the defendant pleads in bar, and the 


other party takes iſſue upon the facts in the plea, 


the fact ſhall be tried by a jury before the plea ſhall 
be argued, but after that the judgment either way 
ſhall be final upon each party : But in Courts of 
equity, all pleas come on immediately to be argued 


upon their relevancy before the fact of them is ve- 


riſied; and if the plea is over. ruled, the defendant 
18 not barred from any other defence which he may 


ſet up, bnt only from the defence ſet up in his 


plea, 


80 if the Court be of opinion for him, then he 


is to prove his plea to be true upon every circum- 
ſtance, and at the hearing the facts are only prov- 
ed, and the Court does not go into any argument, 


but diſmiſſes the bill; but {till this is not concluſive 


to the plaintiff; for he, after the allowance might 


amend his bill, and ſet up any other defence, for 
the plea only concludes ſuch charges as are then in 


the bill. 


© Courts of equity admit of equitable bars, which 
Courts of law cannot. But this does not ariſe from 


ay 


Caſes in Chancer J. 


any difference in the reaſon of the thing, but from 
the difference in juriſdiction; for as this Court al- 
lows of equitable demands, it muſt neceffarily allow 
of equitable bars. But it is not for theſe reaſons 


that you can turn every defence. into the ſhape of 


a plea in this Court, for then many ſorts of de- 
fence might be let in, which cannot be pleaded ; 


length of time, in general, is a good defence ; yet 
as it may depend upon many circumſtances, you 
cannot plead it, but in ſuch caſes as you are war- 


ranted by ſome ſtatute ; but the party may have 
the mandate of ſuch defence by his anſwer. 


Pleas in equity are either to the juriſdiction of 
the Court where it proceeds by Engliſh bill, or 
ſubpena, or they go in bar of the demand. If a 
bill is brought to impeach: a purchaſe, for valuable 
conſideration, without notice, the defendant may 
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Pleas in 
equity are 
either to the 
juriſdiction, 
or in bar of 
the demand. 


plead himſelf to be a-purchaſer without notice, be- 


cauſe that is an equitable bar; but here it is inſiſted 
upon, that this ſentence in the Courts of actions in 
France is a bar to this Court here: It is true, ſuch 
ſentence is an evidence, which may affe& the right 
of this demand when the cauſe comes to be heard; 


but if it is no plea in a Court of law to bind their | 


| JurifdiQion, [ do not ſee why it ſhould be ſo here. 


The ſecond part of the conſideration is, ſuppoſ⸗ 
ing the ſubject-· matter of the plea might be pleaded, 


Ca. Temp. 
Hardw. 87. 


Doug. 4, 5. 


whether it is well pleaded in this caſe, this depends 


upon the ſeveral exceptions which have been taken 


to it, ſome of which are general, and ſome very 


particular ones: The general ones conſiſt in this, 
that there is a plea of a decree given by a ſummary 
T 8 
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1744. juriſdiclion conſtituted by an arrèt of the French 
| 


 Gace 
againſt 
BuLKELEY, 


nis ſtrong 


_ argument 
. againſt al- 


lowing a 


plea of a ſum- 


. 


mary occa- 


ſional Court 

that its ju- 
riſdiction is 
doubted. 


- 
* 
A 


* 


king, and excluding the ordinary juriſdiction of 
all his other Courts as to deciſions concerning 
French EA India actions; and that to make ſuch 


arret effective it ought to be regiſtered, and that it 


is not ſet out in this plea to be regiſtered, and of 


conſequence, till ſuch time, the Court had no power 


or juriſdiction.— In anſwer to this it is ſaid, that 


point is not fo clear, for it is a very litigated one 


* 


in Trance: And, ſecondly, Suppoſing a regiſtry to 


be eſſential, that there is a ſufficient averment of a 


regiſtry in this plea: For it 1s averred, that the 


ſentence was concluſive according to the laws of 
France, and this is further made uſe of to anſwer 


all the exceptions taken to the plea. I ſhall not en- 


ter into that point at preſent : but it would be a 


ſtrong argument not to allow of a plea of a ſentence 


of a ſummary occaſional Court, if its juriſdiction 
was but doubted in the country where it is erect- 


ed: The parliament of Paris it ſeems would not 


allow the legality of this Court, and many of them 


were impriſoned for their oppoſition to it, and! 
ſhould make a great difference as to the allowance 
of a plea of a ſentence given in the parliament of 
Paris, whoſe juriſdiction is immemorial, and of 


great credit and eſteem over all Europe, and that 
of a Court of ſummary proceeding erected occa- 
ſionally to ſerve ſome political ends, and has an 
excluſive juriſdiction given it, to the diminution of 


the rights of all the ordinary Courts of juſtice 


Another queſtion is more particular, and it ſeems 
that the arret erecting this court of actions empowers 


_—_ — — 8 Kato. 6 1 FUSS Kg TY 
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all the commiſſioners, or ſeven of them to do judi- 
cial acts, and it is not pleaded, that the ſentence 
vas pronounced by ſeven commiſſioners: This 
is a very ſtrong objection, for you cannot make 
this plea of a ſentence of a court of ſummary 
juriſdiction 1 in England : Suppoſe a plea at law, orin 


equity upon any act done by commiſſioners of for- 


feited eſtates or commiſſioners of bankrupts or juſ- 
tices of peace, the plea will not be good, unleſs you 


ſtate the act to be done by the quorum, or a ſufficient 


number who were empowered to act. In the pre- 


ſent caſe ſeven commiſſioners were required to the 


doing any act, and that plea would certainly have 
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been fatal at law: Indeed when you ſer out the 
proceedings of courts of ordinary juriſdiction, the 


common way of ſetting them out generally is ſuffi- 
cient : But where there is a new or ſummary juriſ- 

dition erected, you muſt in pleading ſet forth the 
juriſdiction particularly : And that the lentence 1 was 
according to the Juriſdiction. 


Apother objection has been taken, That the mat- 
ter now in diſpute was not within the juriſdiction 


Where an 
act of a ſum- 
mary juriſ- 
diction is 
pleaded, it 
muſt appear 


to have been 


within their 
juriſdiction. 


of this court of actions, for the arrèt does not ſeem 


to extend to this caſe: And as to this the caſe is 


very doubtful. 


AT oo is to allow this plea to ſtand for an 


anſwer, with liberty to except at the hearing of the 
cauſe : But it is ſaid, this order would occaſion great 


expence, by letting in many proofs which may not 


be material: But it comes out upon argument that 


this will not occaſion a ſhilling more expence than 
| the other way would do; becaule it is inſiſted, and 
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. rightly too, that the law of France, as to the ſeve- 
ral exceptions to this plea, is matter of proof, That 
as the point of a foreign law are in diſpute, this 


court cannot take notice of what the law is without 


proof of it. Suppoſe I ſhould now determine this 
plea to be good in toto, nothing more would be ne- 


ceſſary for the defendant but to prove the plea; and 
therefore he begins at the hearing of the cauſe firſt: 


And if the facts are true he ſhall have a decree. 
But in the preſent caſe it would. be too perilous for 


the defendant to flick to this plea : For the proof 
required will not be only a matter of fact, as that 


ſuch ſentence was given, but the law of France itfelf 


will be matter of evidence: As whether this court 


bf actions had juriſdiction of this cauſe before regiſ- 


try; or whether it was compriſed in the words of 


their arret, and to prove the law in this caſe, the 
Court will receive printed reports, counſels opi- 


nions it the caſe is clear (c): but if doubtful, it 


becomes matter of other evidence, and the law 


1 2 It ſhould ſeem, however, that the opinions of counfel will 
not be received in evidence in oppoſition to a judgment of a foreign 
Court; — Walpole v. Ever, tried before Lord Kenyon, at Guild- 


hall, November 1789. An action upon a policy of inſurance 'fot 


a Daniſh Eaft Indiaman and cargo to Bengal, the coaſt of Coroman- 


dil, and back to Copenhagen. —The veſſel had returned ſafe, but 


the goods which had been inſured were damaged by foul weather, 
and the plaintiff brought this action to recover the average loſs, 


calculated at 6l. 58. per cent. — This is not allowable by the law of 


England; but by the law of Denmark a deduction was to be made 


from the reHp,tia bond, which being a contract of indemnity, 
made the underwriter liable for the deterioration of the cargo. 


To 
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muſt be proved; and all this muſt be proved, not 1744. 
in point of fact, but of law. — 


Gace 
| againſt = 
If this then is the caſe, the defendants would not Borkxkxr. 
- Teſt their caufe upon this proof only, without exa- 
mining into the merits of the caſe: For if the Court 
ſhould be of opinion againſt the defendant upon 
any point of the law of France, this plea would not 
be verified; and if he had not examined into the 
merits, the plaintiff would upon them have a de- 
cree againſt him. : 
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Let the plea fland for an anſwer, with liberty 
„„ except at the l of the cauſe, 
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5 To ſupport this caſe, the judgment of the Court of Copenhagen 
was produced, and authenticated by the Daniſh conſul, where the 
judges decreed in a ſuit upon another part of the cargo of this very 
ſhip, that the under writer, from the nature of the policy, is liable, 
and that the average loſs upon the _ ſhould be deducted from 

che reſpondentig bond. 


Zeareroft, for the defendant, laid be could produce the opinions 4 
* ſome Daniſh en in oppoſition to this e 


Lord Krnyon. After this judgment, every thing aſe is waſte = 1 1 
paper. I remember when Judge WIL Mor oppoſed the obiter dida [ 
of Sir 70. Jekyll to the judgment of Lord Harowicks, Lord 
Canspen ſupported the latter, and ſaid, that one ſolemn determi- 
nation of Lord Haxpwicgs was worth one hundred dida of any 


other judge. There ſeems to be a good deal of ſenſe in the Daniſh 3 
law, MSS, Ni. Fri. Cafes, . FF 
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March 23. | 


A. borrows 


a ſum of 


money from 


B. with 


whom he de- 
poſits go- 
vernment ſe- 
curities as a 


pledge, upon 


condition not 


to ſell them 


Until failure 
of payment 
at a certain 


day: — | his 
is ſuch a 


tranſaction 


as may be 
affected by 
the ſtatute of 
limitations. 
A perſon be- 
yond ſea, and 


ſo within the 
ſaving of the 
ſtatute of li- 


mitations, 
need not re- 
turn to en- 


able him to 


commence a 
ſuit. 
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GAE againſt BULKELEY. 


| MR. Gage, the plaintiff, in the year 1720 bor. 


rowed of Mr. Cantillon, a banker at Paris, a ſum of 
4oool. for which he gave him his note to repay 
him with intereſt at the end of half a year, and at 
the ſame time depoſited with him French Ea/? India 
actions to a much greater value, and alſo zoool. by 
way of pawn or pledge for the 4000l. upon con- 

dition not to ſell the actions till a failure in pay- 

ment, according to the time mentioned in the 
note: The plaintiff has never been in England ſince 


this tranſaction ; but has now brought his bill 
againſt the repreſentatives of Mr. Cantillon, to have 


an account of the pawn of Ea India actions, charg- 


ing a breach of truſt in Cantillon” 8 ſelling the depo- 


ſits before the time fixed. To this the gelencant | 


pad: the Hatute of limitations. 5 


5 


And the counſel for the defendants inſiſted upon 
two things, That the nature of the demand in the 
preſent bill is barrable by the ſtatute of limitations, 
a mere truſt muſt be admitted not to be barrable 


by the ſtatute of limitations; it only barring ſuch 
demands for which the party may have an action : 


But as no action can be brought for a mere truſt, 
therefore a truſt i is not within the bar of a ſtatute 
of limitations ; : but if the demand be of ſuch a 


nature as the party has a mixed or double remedy, 


either 


b. 


i 
i 
b 
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either by action at law, or by bill in equity, as the 


ſtatute will reach to bar the action at law, it ſhall — 


alſo affect the right in equity, and may be pleaded 


in bar to a bill in equity for ſuch demand; and it Bell 


has been determined that if a man receives the pro- 
fits of an infant's eſtate, and the infant neglects his 


: right for fix years after he comes of age, and then 


brings a bill for an account, the ſtatute of limita- 
tion is as much a bar to ſuch a ſuit, as it would 


have been to an action of account brought by him 


at common law ; for this receipt of the profits of 


an infant's eſtate, is not ſuch a truſt as being a 
creature of the court of equity, the ſtatute ſhall be 


no bar to: For the infant might have had his ac- 


tion of account againſt him at common law, and 
therefore there was no neceſſity to come into this 
Court for an account; for the reaſon why bills for 


an account are rather brought in a Court of equity 
than law, ariſes from the nature of the demand, 


and from convenience rather than neceſſity; for in 
equity they may have a diſcovery of books, papers, 
and the party's oath, for the more eaſy taking the 


account, which cannot be ſo well done at law: and 
as the infant by lying by too long is barred of his 


action of account at law, ſo ſhall he be of his re. 


medy in this Court, and there is no fort of. dif- 
ference in reaſon e the i WO caſes. | 


The demand by the Reg bill is not a mere 
truſt, but ſuch a right as the plaintiff might have 
had his action for at law. Indeed he charges in 
his bill, that Mr. Cantillon was guilty of a breach 


of truſt, in ſelling the depolits before the period 


agreed upon for that purpoſe. But this is no more 


than 
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than a breach of contract, for which the plaintiff 
had his remedy at law, for he might have brought 
his action upon the caſe againſt him for ſo much 


money had and received to his uſe: and as the fia- 
tute has barred him of that remedy at law; it will 


allo bar any remedy in equity for the ſame de- 


mand. Suppoſe a depoſit is made without a power 


to ſell, but only for ſafe cuſtody, and the party fells 
the depoſit, an action of trover will lie; but if it 


is not brought within fix years, it will be affected 
by the ſtatute, and ſo would a bill for an account 
of ſuch depoſit: Put the preſent caſe in the ſtrong. 
eft light, and it will only appear, that Mr. Cantillon 
has fold what he ought not to have done, and yet 
an action of trover would lie at law, and if the 
preſent demand is to be made a truſt, any demand 


may be made a truſt, 1 he reaſons upon which the 


ſtatute of limitations are founded are very wiſe and 
political, in order to prevent the ſetting up ſtale 
demands upon a preſumption of payment or dere- 
liction: For if a man has np impediment to make 
A claim of a perſonal demand, neglects to do it for 
a courſe of fix years, he ſhall be barred by the ſta - 

| tute, upon a preſumption of payment, or derelic- 
tion of his right. But this ſtatute does not reach 
a truſt, neither in expreſſion, nor meaning. For 

as to the words, the ſtatute mentions no ſorts of 
remedy, but by actions at law, for the words re- 
peated all along, are applicable to remedies at A 
cConſtantly making uſe of the word “ ations ;” and 

as to the intention of the ſlatute, it was never 


meant to take in trpſts, becauſe there is no pre- 


ſumption of neglect or dereliction by lapſe of time: 


For if an eſtate is put in truſt, the truſtee going on 


Cafer in Chancary, 


to perform his truſt, his poſſeſſion is the poſſeſſion 
of his ceſtui que truſt : ſo that there is in ſuch caſe 
no neglect of the party, or any accaſion to bring 


acting according to his truſt and duty: So in the 
caſe of ſtock taken in the name of another perſon ; 


The cguyꝙ que truſt receiving the diyidends, the 


ſtatute will not run againſt that; becauſe there is 
no adverſary poſſeſſion : But in this caſe, there is 
no tryſt ; for an action upon the caſe might have 


been upon the receipt of theſe depoſites by which 


Mr, Cantillon promiſed to be accountable ; The truſt 
upon theſe depoſites was by the agreement, but to 
continue half a year, which expired at that time, 
and then Mr. Cantillon was at liberty to ſell them; 
nay, the truſt determined ſooner by the breach of 
it in ſelling the actions before that time; and that 
was the foundation of your lordſhip's opinion in 
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any ſuit, or make any claim, becauſe the truſtee is Burkskxy, 


the caſe of Sturt and Melliſh, where there was a 2 Atk. 610, 


letter of attorney given to receive money upon de- 
bentyres and io be accountable for it: The party 
applied the money to his own uſe, and upon a bill 


and plea of this ſort it was inſiſted that it was 2 truſt; 


becauſe he was not to receive the money to his own 


uſe, but for his employer: But this court was of 


opinion that the demand was barred by the ſtatute 


of limitations; becauſe an action might be brought 


at law for the money : And though a bill was 
brought in this court for it, yet it was not a meer 


truſt, but ſuch a demand as this court had only 


2 concurrent juriſdiction ' of along with the courts 


of law, this caſe was a little more fully ſtated by 


the Attorney Genera] thus, it was a bill brought 
by the plaintiff to have an account and ſatisfaction 


for 
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the ſtatute of limitations to be a full bar; that a 
mere truſt was not within the purview of that ſta- 
tute. But the preſent caſe was not a truſt, but 
only a common dealing between man and man, for 


. in Chancery. 


for ſeveral debentures and government ſecurities, 
which Mr. Vila Real had received from the plaintiff 
at Liſbon, together with a warrant of attorney em- 
powering him to receive them, for the benefit of 


Mr. Sturt the plaintiff, who had entruſted bim with 
them; — To this demand the defendant pleaded the 
ſtatute of limitations; againſt which plea, it was 
urged that this caſe was not within, the reach of 

that ſtatute of limitations: For that the debentures 


were only in nature of depoſits, and the defendant 


accountable for them as a truſtee. This point was 


argued before your Lordſhip, who determined 


one to receive money for the other; that as ſoon 


as he had received the money, it became the pro- 


perty of the plaintiff, and he might have maintain- 


ed an action for it at law.— It was further inſiſted 


upon in favour of the plea, that as the plaintiff had 
never been in England ſince the tranſaction, but 


conſtantly beyond ſea, and as more than ſix years 


had elapſed, that in order to bring himſelf within 


the ſaving of the ſtatute 21 Jac. 1. c. 16. he ought 
to have returned to England, before he could be 


intitled to ſue by bill for this demand. The words 


of the ſaving are, © Ihat if any perſon ſhall be at 
the time of his cauſe of action within the age of 21 


years, feme covert, non compos mentis, impriſoned, or 


beyond the ſeas, that then ſuch perſon ſhall be at 


liberty to bring ſuch action; and after their coming 


of age, | &c. o or after their return from beyond 


, 


Caſe in Chancery. 


© ſea,” as other perſons having no o impediment 
ſhould have done.” 


On the ther ſide, it was l againſt the plea, 


and in the firſt place, clearly Amtes by the coun- 


ſel and the Court, that theſe depoſites were of ſuch 
a nature as to be affected by the ſtatute of limita- 
tions with a bar; but it was urged, and relied up- 


on, that the ohincif was priviieged within the pro- 


viſo of the ſtatute, on account of his being beyond 


ſea; which upon that ſcore preſerves his demand 
in as full vigour as though he had brought his ac- 


tion as ſoon as it had accrued to him: But it is 


DBULKELEY« 


objected, that the plaintiff ſhould have returned to 


England, before he had filed his bill. No caſe has 
been cited to that head, and therefore it is left at 
urge to argue it from the general intent of the ſta- 


tute, and the conſequences ariſing from ſuch con- 


nen. 


\ 


This act of parliament was not Intended to put 


reſtrictions upon ſuch perſons as it has in the pro- 
viſo declared to be. objects of its indulgence ; but 


rather to allow them great privileges, and not to 


abridge any right that they have: But if they were 
obliged to return from beyond ſea into England be- 
fore they can maintain an action here, the ſtatute _ 


would be rather a ſnare than an emolument to 


them, and might in many caſes virtually extinguiſh 


the demand inſtead of cheriſhing it: For ſuppoſe a 


perſon reſident in the Ea or We/t Indies ſhould ell 
goods in England, the value of them may be fo 


{mall that the party would rather loſe that, than 


add more to It, by coming an expenſive voyage to 


ſue; : 
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Ger 


againſt 
VLEEVEY- diſadvantage to him, without contributing any 


Coe in Chancery. '{ 


ſue ; beſides there ſeems to be no reaſon * nature 
to oblige a plaintiff to come into England; it would 


only be laying fetters upon him, with an apparent 
ies to the . of the defendant. 


But this chu has Pen etna upon "this 
ſtatute in 2 Sgund. 120. Chandler v. Villett : : There 
aſſumpfit was brought by an infant, and it was urg- 

ed that he ought to have waited *till his full age 
before he brings his action; becauſe the ſix years 
were elapſed during his infancy, and that therefore 


he could not purſue his action, but according o 
the words of the ſaving of the act, which are, in 
ſix years after his full age: But this was not re- 


garded by the Court, and the plaintiff the infant 


had judgment. The reporter refers to 2 22. 519, 
 Cotton's caſe of non claim on ines. 


Lord CHanceLLoOR. This _ is not to he di. 


ſtinguiſhed from that in Saunders, and therefore 


the plea muſt be over- ruled, without prejudice to 


the defendants inſiſting upon this defence in his 
anſwer. I never knew a plea of this ſtatute ſtand 


for an anſwer; if fully allowed, it would be as 


well 0 ber as to the relief Wee 


6. 


Ouichunn 


DE: Cafes in Chancery. 


— 


a Ouichuxp againſt BaR KER. 


IF in a current account between merchants, one 


of them has laid out a groſs fum of money, the 
Court will allow intereſt, notwithſtanding it is a 
current account. The defendant, when an account 
was directed, deſired the plaintiff might produce 
books, &c. The Chancellor ſaid, that might be 
impoſſible, as the plaintiff was a trader, a native of, 
and reſident at, Calcutta, in the Faft Indies : But 
that the defendant had a right to inſpect them; ſo 
he ordered a commiſſion to go over and take co- 
pies, and faid, he had ſome time ago directed a 
corytaſſion for the like purpoſe to Helland. 


28.5 
I 5 4 . 
8 


| Om1cnunD | 


againſt 


BaRRK RA. 


Equity will 
allow inte- 
reſt upon a 
groſs ſum | 
laid out by 
one mer⸗ 


chant for an- 


other, though 
there was an 
account cur- 
rent between 
them. 
1 Ark. 21. 


1 Will. 84. 


2 Eq. Abr. 
397. c. 15. 


A commiſ— 


ſion ſent to 


the Eaſt In- 
dies to exa- 


a mine books, 
3 MͤILLS again/# Wills. e 
This. was "L bill 2 9 againſt the defendant A x bil will 
not lie againſt 
Milli, as adminiſtrator, and againſt another defen- er 
dant, as c debtor to the eſtate. of the inteſtate ; and a2 debtor, 
it prayed a diſcovery and ſatisfaction of a debt. e 


The adminiſtrator i in his anſwer confeſſed that he 


himſelf did not care to ſue the other defendant, for 


fear of involving himſelf in an expence :—T he 


CHanc ELLOR ſaid, a man cannot bring a bill againſt 


the debtor of a debtor, without laying ſome foun- 


dation; but it appearing that the defendant had 


ſubmitted i in his anſwer to account with che plain. 


* 
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5,2. 


1745. tiff, it put an end to the queſtion, and an account 
was directed. 


BarweLL 


Warp. 


Bazwzrt, Aflignee of Warp, a | Bankrupt, 
againſt Warp. 


» 


A conrey. IN this th the bankeapt ſome little time be. 
ance made by 
a man who_ fore any act of bankruptcy committed by him, 


_ afterwards and the commiſſion taken out conveyed a rever- 


1 became a2 ,. 1 5 EP 
3 © bankrupt et fion of an eſtate for life to the defendant his ſiſ- 
_ _ as an ter, in conſideration of 60l. which was due up- 
3 abfolute con- 
A AT veyanceand ON a bond to her, and at the time of the ſale, it 
4 5 rays 7 was proved the reverſion was worth a great deal 
DP Ep nd as ſecu- 
rity for ſo more: And the bill was to have a re-conveyance 


much as was Of this eſtate, and alſo ſatisfaction for two notes 
oe nt] which were indorſed over by the bankrupt to the 
8. C. other defendant, upon which the caſe was this; 
the bankrupt being arreſted and in priſon, procured 
notes for his book debts, and ſent two of theſe to 
the defendant, who was his aunt, and ſhe diſcount- 
ed them, and gave money for them, which was to 
provide his, apprentice” with another maſter ;—he 
not being able to teach him his trade, by reaſon of 
| his confinement ; after this he continued in priſon 
two months, by which act he became a bankrupt, 
and which by the relation of the ſtatute made him a 


bankrupt from the day of the arreſt. 


The Counſel for the defendant ſaid it was a dif. 
ficulty to ſay, what diſproportion | in the conſidera- 
tion would make the conveyance fraudulent : : But 

it 


come in for a dividend, for that might not provide 
: | him 


Caſe in — 


it has bern ofien ſaid, that if a man ſells his eſtate 
for leſs than half the value it is fraudulent : But at 
laſt the defendant ſaid ſhe did not defire that this 
ſhould be looked upon as an abſolute conveyance, 
but only as a ſecurity for the money due upon the 
bond: As to the ſatisfaction for the notes, it was 
ſaid, that! it was a tranſaction after the bankruptcy, 
but that the aſſignees were improper to come into 
this court, for their remedy is by trover at law; 


287 


1 7 45. 
Bauw8ELL 
againſt 
WaRkD. 


and if they come here only for a diſcovery in order 


to bring an action, they ſhould have made that the 
_ reaſon for coming here; and then after they had 


their diſcovery, they muſt have paid coſt, but this 


court will not give them ſatisfaction. 


The Lord CHanctLLoR was of opinion, that this 
conveyance was fraudulent as to the commiſſion, be- 
ing a tranſaction but one month before the bankrupt- 

cy; it appears to be an abſolute conveyance; and 5 


though the defendant would waive it, and have it to 


As to 5 the boten i the . . 


the indorſement was void, and though the aſſi ignee 
might maintain trover for them, yet it is hard in 
an action to deſcribe notes, and they are entitled to 
bring a bill in this court to liave ſuch notes deliver- 


be only a ſecurity, yet there is no proof of any thing 
of that ſort : The defendant muſt convey the eſtate 
to the commiſſioners ; but it muſt ſtand as a ſecurity 

for what money ſhe really advanced as a conſidera- 
tion for the conveyance made to her. 


ed up to them, for the property of the notes is in 


them: It would be hard to make the apprentice 


Where an 


executor 
ſeeks the re- 


covery of a 
ſpeciſic chat- 


tel, he muſt 
reſort to law 


after a diſco- 


very in equl- , 
ty. 


coe in Chantery. 


him atother maſter; and though the defendant is 
not intitled to any of the money under this com- 
miſſion, which ſhe paid in the diſcounting theſe 
notes upon her being decreed to deliver them up; 
yet the ought to ſtand in the place of the apprentice, 
and ſo to be intitled to what he would have 
been, which would be a reaſonable ſum to put him 


Out. 


ALLEN agaigt Sw ITI. 


ATTORNEY GENERAL. Where a perſon who 


is not executor, but a wrong doer gets in his poſ- 


ſeſſion any ſpecific chattel of the teſtator, as a watcli, 
Kc. I do not know that this court will give relief, 
but leave them to law: But where the chattel is 2 
bond or note, which would be difficult to deſcribe 


in trover this court will relieve. 


Lord Ft Where a man has got poſ- 


ſeſſion of all, or great part of a teſtator's effects, 
there the court upon a bill for diſcovery will give 


relief; but where it is only of a particular chattel, 


after very! in this court, the party muſt reſort 


to law to recover it. In the caſe of a bond, &c. or 


other thing which would put great difficulties upon 


the parties to deſcribe in trover, there this court 


will decree ſuch bonds to be delivered up; 
covery does not draw relief in all caſes. 


; but diſ- 


Ex Parte 


way. 


v5 ww. 


of Zool. and ſome time after that, they took an 
takes an uſu- 


uſurious bond for the money, in the name of Davy, rious bond. 
one of the partners only; but Davy gave a receipt 7 becomes 


Caſes in Chancery. | 289 
EE e 55. 
Ex Parte 


Ex Parie Davy. 


p ; 


THE. petitioner Davy, and one Salim, were in 4.ſells 1 


partnerſhip, as Silk-Throwſters in Spittle- Fields, e ae wo 
and ſold ſilk to the bankrupt Temſon, to the value trade, and 
afterwards 


bankrupt :— 


for the bond, as on account of the debt for the filk, 9wery, Whe- 


in the name of himſelf and partner: And it alſo ter the bond 
extinguiſhes 


appeared by an indorſement upon the bond, that theprecedent 
Sidon, the other partner, had received intereſt due bock deb? 


or whether 
upon it: After this Tomſon became a bankrupt, and A. can prove 


the partners applying to be let in as creditors un- either of 


them under 


der the commiſſion for their bond debt, they were the commiſ- 
refuſed by the commiſſioners, upon the evidence fion ? 
of the bankrupt of uſury, who ſwore that though 
the bond appeared to be legal upon the face of it ; Doug. 736. 
yet. that at the time of giving-it, the partners re- 
fuſed taking it at the uſual rate of intereſt of five 


per cent. but inſiſted upon nine per cent. And to 
ſcreen the uſury, the four per cent. was made part 
of the principal, and that to bear five per cent. The 


partners, when they were refuſed to be let in as 


creditors upon their bond, applied to be let in for 


their ſimple contract debt, for goods fold and de- 


livered, for which the bond was given; but the 


commiſſioners refuſed that too; and now they pe- 


titioned the great ſeal to be let in as creditors one 
way or other. | | 
1 6 „„ 


1 Atk. 125. 
2 Ves. 489. 
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23 def ts Chana 


vas And for the petitioners, it was urged, that at 
Ex parte leaſt they might be let in for the ſimple contract debt, 
. although i it ſhould turn out that the bond was uſu- 
rious : For that the bond was no extinguiſhment 
of the ſimple contract : the latter being due to both 
= Ho partners, whereas the bond was only given to one: 
1 That if there was uſury in this caſe; yet as the com- 
miſſioners of bankrupts have an equitable well as a 
8 legal juriſdiction in their courſe of proceedings, 
1 | | though they had found this bond to be uſurious, 
| 5 I” yet they ſhould have allowed the partners what was 
fairly advanced upon it, and only have ſtruck off 
. 55 the uſurious excreſcences. That in bills brought 
/ CC conſtant courſe to do ſo: 
0 That they who oppoſe this petition ſpeak inconſiſt. 
ently with themſelves: For, in the firſt place, 
they ſay the bond, as ſuch, extinguiſhes the book. 
debt, and then has another method of acting, which 
=. is by extinguiſhing itſelf : But it is abſurd to fay 
; that a bond, which is void in its creation, can de- 
ſtroy a debt which at the time of e ſuch 
bond was an exiſting an. 
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Lord CranceLLoR. This is quite a new. caſe: 
Uſurious contracts are greatly to be diſcouraged ; 
yet whenever a party comes to be relieved in this 
court againſt an uſurious agreement, he can only 
be ſo upon equitable terms of paying what was 
really advanced with common intereſt : For, as 
on one hand, the law is to be ſupported, ſo on the 
other, it is hard that a creditor ſhould loſe his 
money really advanced when his debtor has no 
great equity himſelf, as being a ſharer of the guilt 


of uſury and making one Daly of the contract. The 
Petitioner 


We "_ 


Caſts in Chancen. 


petition ner upon this bond merely cannot come in as 


1 creditor under this commiſſion : becauſe it is infect · 


ed with uſury : And though tlie commiſſi ioners 
have an equitable 3 juriſdickion in them, yet they did 
rig cht in rejecting the petitioner as à creditor: But 
lere ſeems to ariſe a diſtinction, which way afford 
ſome advantage to the petitioner to let him in as 4 
creditor for what was due for his real' debt for the 
fill fold and delivered. It is clear, that the debt 
for the ſale of the fille was a good one, not infected 


with ufury, and was originally a diſtin& debt, and 
antecedent to the bond. Now although the bond 
afterwards, for this debt was uſurious, yet. the 


| ſtatute againſt uſury making void ſuch bond does not 
ſeem to affect the debt which was long antecedent to it: 
but that ſeems never to have been extinquiſhed, be⸗ 
cauſe the bond was void, and could not operate upon 
it at all. The ſtatute makes the ſecurities and demand 


void, but that only r means the demand and ſecuri · 


ty at that time: and if the money had been really 


advanced at the time of giving the bond, both mo- 


ney and bond ſhould be loſt, and you cannot come in 
as A creditor for ſuch debt ; but if there was a debt 


ſubſiſtin gantecedent to the giving thebond, for which 


an action might be maintained, I do not know, that 
it has been determined that an uſurious bond ſhould 
deſtroy ſuch prior debt : For as the bond is void, 


| 


745. 
Ex parte 
DAYt: 


it could never extinguiſh a an exiſting debt, however, 8 


Iam unwilling to determine this, and do not know 


| that this point has ever been before the courts of law; 5 


and it would diſcourage uſury by a conſtrucklon 
of the ſtatute to make the prior demand void. 


V2 I 
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1745. 


E 
partie 
Davy. 


ca. in che. 


1 ſhall now conſider the caſe upon the bond excly- | 
_ five of the uſury, and then it will be in the light of a 
valid bond; but even there it does not ſeem to ex- 
tinguiſh this ſimple contract debt ; The original 


debt was a partnerſhip debt for goods ſold and de. 
| livered in trade, and after this the debtor enters into 
a bond with a ſurety for the ſame debt to one of the 


partners only, who indeed gives a receipt for the 
bond as for himſelf and partner. The law thus far 


is clear, that if there be a debt by ſimple contract, 
the defendant may take advantage of that fact upon 


evidence, or may plead it ſpecially: But a note 
given for ſuch bgok. debt being only of the ſame 
nature will not extinguiſh it. [But quere, whether 
ſuch note accepted by the creditor might not upon 


an action for the book. debt be pleaded by way of 


accord and ſatisfaction? Quere, whether the Chan- 


cellor did not ſay ſo ? But then the bond muſt be 
given to the ſame perſon who was a creditor by 


ſimple contract: But here it is not ſo given, but 
only to one of the partners which makes a great 


difference: For if an action was to have been 
brought upon the ſimple contract, it muſt have 


been a joint one and brought in the name of both 
the partners, and one of them ſingly could not have 


maintained it; Whereas upon the bond a joint 


action could not have been brought, but it muſt 


be in the name of the partner only to whom it is 


given : and for this reaſon ſuch bond could not have 
been pleaded in bar to an action brought upon the 


. ſimple contract: And therefore a bond to extin | 
guiſh a partnerſhip. debt muſt be made to the- -part- 


ners; and then it will be of the ſame nature with 
the 


ca in Chantery. 


the Ain; that is to be brought upon the book- 


debt : But then it is ſaid, that if . bond cannot 


be pleaded as an extinguiſhment : yet as it is ac 


cepted by one partner in the name of himſelf and 


partners in ſatisfaction of a book-debt, it may be 
taken advantage of by way of accord and fatisfac- 


tion: becauſe this receipt and acceptance binds 


the partnerſhip : and to be ſure. there may be ſuch. 
a thing, where a bond made by a debtor to another 


perſon and not to the creditor in ſatisfaction for 


a ſimple contract debt, by the direction and accept- 


ance of the creditor may be taken advantage of by 
way of accord and ſatisfaction. But if the preſent 


bond is void by the ſtatute, where is the ſatisfaction 


to the other partner? for the receipt is not given 
by the other partner, and his companion could not 
bind him oy a fepaſate h unleſs Hebe was fa. 


dasz 


Mr. An Kaen n oof kis Lordſhip i in 


mind of a circumſtance, that both partners ſeemed 

to be concerned in this uſury: For Davy had taken 

the bond in his own name and Siddon, the other 

partner, had indorſed a receipt for intereſt on the 

back of it, which proves his conſent and accept. 
ance. 


Lord CHaNCELLOR. That makes a material dif. 
ference. Indeed I will not determine this queſtion 
upon a petition : therefore let it be diſmiſſed, with- 
out prejudice to any. other e by bil or ac- 


tion. | 


Mr. 


1745. 
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Ex parte 


Davy. 
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Mr. Brown then mentioned this caſe upon the 
head of a bond extinguiſhing a prior demand upon 
a ſimple contract before Lord Hax D WICK E; Mr. 


Amburſt ſold hops to a brewer before any act of 


bankruptcy, but took a bond for it; after this 


debtor had committed an act of bankruptcy, Mr. 
Amburſt Kennen for a commiſſon upon this debt, 
and one according ly iſſued ; ; and it was inſiſted, that 
the commiſſion iſſued irregularly and was void; 
becauſe the debt was extinguiſhed by the bond, and 
the latter was not given until after the bankruptcy; 
but your Lordſhip determined the commiſſion was 
well iſſued, and that the hogk- debt was not fo far 
extinguiſhed, but that Mr. Amburſt Wight ſtill peri 
690 for A commiſſion pop it. : | 


Lord CrapcerLon, It is Fat but that 3 is not 
like the preſent caſe : : For the queſtion here is whe- 


ther the book debt was not infected and avoided by 


KW * Wells as the hong. Dag 


"a 2 Vf 48g. ex parte Slip, Ig was determined i in 1752. 
Lord Haapwickz Taid be could not compel the aſhignees of 2 


bankrupt to pay what was really due upon an ufurious contract; 


| thas] it e attempted often in equity but refuſed. 


PECK 


— e 


" IR Fu o- 
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Pzckx againf Payne. 


LORD CyanceiLor. If a man is ſurety for 
another perſon by bond. for the receipt of money 


in any office, and an action is brought againſt ſuch 
ſurety upon his bond, he will be entitled to an in- 
junction in this court, until an account is taken 
whether any thing is que to the brain Who ſues 
the bond: for though there may have been a breach 
of the condition; yet upon the account there may 


not be a penny Fel And it is for this reaſon, that 
this court always enjoins upon terms, and as there 


obligee is about Zool. the court ordered the ſurety 


to bring that ſum into the bank to be placed out 


in ſouth-ſea annuities, that the money might not lie 


dead: becauſe the account might be a long time in 


Pzxcx 


againſt 
Payne. 


Equity will 
epjoin pro- 
ceedings up- 
on a bond 
conditioned 
for the receipt 
of money, 
altho' there 
be a breach 


of the condi- 


tion, provid- 
ed nothing 
be due. 


are affidavits here, that the balance due to the 


taking; but if the account is ſettled and ſtated, and 
the clear ſum appear as a balance, the court then . 


will not enjoin proceedings on the bond. 


| 1 againſt HOLLAND. 


mW this caſe hs was a decree for a fale, ok 


the party refuſed executing the conveyances, upon 


this objection, t that there are ſome arrears of rent 
due: and if he was to execute, he would thereby 


extinguiſh | his remedy to the arrears. 


Lord 


A receiver 
will be conti- 
nued until 
deeds of ſale 
under the de- 


cree are exe- 


cuted, for the 
purpoſe of 


collecting ar- 
rears of rent. 


296 =» Caſes in Chancery. 


1745.1 Lord CH ANcEULIOR. This objection may be 
: made in every caſe, where a man is to execute con- 


HouLavp. be arrears of rent at the day of executing the deeds: 


A plea of an MR. Gage having borrowed a large ſum of mo- 


award to2 ney of Mr. Cantillon, banker in Paris, drew three 
bill for the 


here it did 
bs nn payable to Mr. Cantillon for the above loan : Mr. 


| diſco- 
5 = cy actions with Mr. Cantillon as a further ſecurity : 


ſubſequent 


fraudulent 


'# cr an, dant in the Exchequer in England, as repreſentative 
[4 concealment to Mr. Cantillon, for an account, and ſatisfaction of 


by the defen- 
dant at the 


. 


* and 


again veyances: For it Is hardly poſhible, but there ſhould 


But in this caſe, here is a receiver of the rents, and 

Ty you may apply to the Court for him to pay the ar- 
U freears: Therefore let the receiver be continued in 
4 EE regard to thoſe arrears of rent accrued, down to 
1 the day of executing the conveyances, and this be- 
3 fore the purchaſer be let into poſſeſſion, and let the 
i | tenants be compelled to pay their arrears in the 
FH 7 name of the receiver, and Jet them be ro accord. 
=: i ing to "he courle of the court. 
| HERBERT againſt BULKELEY. 


ſame matter, bills of exchange on the plaintiff, who accepted 
allowed, them, as ſurety for Mr. Gage, and they were made 


there was Gage had alſo depoſited ſeveral French Ea/t India 


evidence The plaintiff paid part of the bills of exchange to 
to the award, Cantillon, and then filed his bill againſt the defen- 


of evidence the actions, and that they might go in diſcharge of 
the Bills of exchange; but after ſeveral proceedings 
time of the in the cauſe, the parties came to an agreement to 
refer the matters in difference to Mr. Fazakerley, 


Caſe in Chancery 


and to Frodbce all papers in the Kubach or power 
of either party before him: The arbitrator award- 


ed a conſiderable ſum of money to be paid by the 


Plaintiff to the defendant, but the plaintiff not be- 


ing fatisfied with the award, now brought his bill 
to be relieved againſt it, and to have it ſet aſide, 

and alſo for an account, and charged in his bill that 
the depoſitions of the witneſſes in the cauſe in the 


297 
1745. 


HzRBERT 


againſt 


 BuLkELEY. 


Exchequer, of which the defendant had office copies 


in his poſſeſſion, were not laid before the arbitra- 


tor, and that there were ſome other material pa- a 
pers diſcovered ſince the award; which if they had 


been laid before the e would e 


have produced another kind of award. 


To this bil Me a dent leated: 950 award in 
bar of an account, and by his anſwer admitted, 


that the depoſitions were not laid before the arbi- 


trator; but that it was in the power of the plain- 


tiff to have got copies of them, if he had thought 
them material, and to have laid them before Mr. 


Fazaferly; and denied that he knew of any papers 


oo were lately « diſcovered in relation to the ſaid 


tranſaction. | 


Two objections were taken to this plea of the 


award: The firſt, That the award had not purſued 


the ſubmiſſion, becauſe there was a current account 


between Mr. Cage and Cantillon, the balance of 


Which was in Mr. Goge's favour, and that the arbi- 


trator had not taken any notice of it, nor made 


any deduction of the balance out of the ſum due 


by the bills of exchange, though the plaintiff had 


a abr: to ſtand in Mr. Gage place for ſuch ba- 
lance, 


1745. 
745 


' Hzangzmr 
againft 
Bolkxrxr. 
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lance, and to have it deducted out of the ſums due 


upon the bills of exchange, for which he was no 


more than a ſurety; and for this purpoſe was 


cited the caſe of Lord Hyowth v. Pierſon, before the 
Houſe of Lords, in 1727, in which it was held, 


That where there was an account between the cre- 


ditor and the perſon in execution, in caſe of an eſ- 


cape, the gaoler ſhall ſtand in the place of ſuch 


debtor, and be allowed whatever was due to him 
from the perlon : at whoſe ſuit ve was in Seantigp. 


The foeond gblefion Was, That there have been 


„5 


ſeveral new matters ſince diſcovered, which would 


have been proper to have laid before the arbitrator, 


of which the plaintiff had then no knowledge; and 


it was. faid it was more reaſonable to open the 


award i in this caſe, than in caſes of decrees, which 
are often opened by, bills of review, upon the di. 
covery of new matters, which the party could not 


have the benefit of at the ms of the decree. 


Lad IE It is true, TE CO is 
an account between the principal and the creditor, 


the ſurety ſhall be admitted to ſtand in the place of 


| Kyd " 
Awards, 92. 


the principal, and ſhall have his equity : But though 
that be true in general, yet in the preſent caſe 
muſt confine myſelf to the award. The queſtion 


then is, Whether the arbitrator has purſued the 
ſubmiſſion ? And I am of opinion that he has, and 


that it he had taken ſuch general account, he had 
not purſued the ſubmiſſion ; - for there 1 is no ſuch 


charge of general account in the firſt bill, and con- 
ſequently it was not a matter ſubmitted to him, but 


quite 1 ang which * could not take 
into 


a” 


Caſes in Chancery. 


into his conſideration. But then another queſtion 
may ariſe, Whether, upon finding out this new 
charge, the plaintiff has pot ſtill a right, notwith- 
ſtanding the award, to have the benefit of that * 


equity v which his principal i is. entitled fo, ypon the 


eneral account? I think this award will ſtand in 
55 5 way; for atherwiſe 1 it will be impoſſible for any 


ſurety t to refer the matters in difference between 


him and the creditor to an arbitrator: 8 if he had 2 
mind to have A general account, he ought not to 
haye referred i it ; for, by referring | it, he has barred 
himſelf of the equity he had in 4 + of the credi- 


tor; but Rill the principal i is bound to indemnify 


= and if, upon the general account, the defen- 


ae is a debtor to him, he has a right to bring a 


bill againft him, and to compel him to let him 
| make uſe of his name, and to have the benefit of 


* "1 Yo 


What ſhall be ſound due on ſuch account, and then 


he will ſue as principal; and this award will ſtand 


* 


in his way; therefore 1 am of opinion, that the 


firſt objection is neither A legal or an equitable one; 


for that the arbitrator had no authority to enter 


into ſuch genera] account, nor would it haye been 


poſſible for him to have done it, as Mr. Care he. 


not a party. 


f 


As to the ſecond objection, it is true, that if a 
decree is made by this Court, and afterwards a new | 
piece of evidence is diſcovered, which the party 


could not then have any knowledge of, he may 
bring a bill in the nature of a bill of review, and 


open the decree: But I doubt whether this may be 


Gone 1 in 9 caſe of awards. I am yazaling to give 


any 
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any opinion that the party cannot in any caſe what. 
ever take advantage of new evidence diſcovered af. 
ter the award made, but I know of no caſe of that 

ſort ; for aygards differ in many reſpeAs from de- 
crees : decrees are made com pulſory upon the par- 


ties by a judge, not of their own choice; awards 
are made with the parties conſent, by a juthge of 


their own election and appointment: Decrees are 


made without the parties being able to prevent their 


cauſe being brought on at a particular and reaſon- 


able time; but in awards a man is maſter of his 
own time, when to refer his cauſe to arbitration ; 

and if he refers it at a time when he i 15 not proper- 
ly prepared, he can n blame n none but himſelf, 


on the other kak if thee 3 is any concealinent 


of evidence by fraud, that will open the award; 
for wherever there is a fraud, it infects and avoids 


every thing ; but I am of opinion in the preſent « caſe 
there is no new diſcovery of evidence; or if there 
was, that it was not concealed or ſuppreſſed by the 


defendant : Therefore, as neither of thoſe objec- 
tions can impeach the award, the plea muſt ſtand, = 


GorToN” 


Caſes in Chancery. 


| GorToN again Hancock, 


WILLIAM HANCOCK, having purchaſed an eſ. 
tate called Coalduſt, borrowed part of the purchaſe- 


money of Mr. Skelly, and gave him a bond for it 


in 1724, and about fix weeks after made him a 
mortgage of the Coalduſt eſtate for the ſecurity of 
the ſame ſum : He had ſeveral other fee. ſimple eſtates, 
and two houſes in Fulham, upon three lives. In 
1728 he made his will, and left to his wife Elixa- 
beth Hancock, the defendant, the Coalduſt eſtate, to- 
gether with ſeveral other eſtates to her and to her 
heirs; and further deviſed the two houſes at Ful- 
ham to her and to her heirs, and all ſuch intereſt as 
he had therein, and then gave her all his real eſtate to 
her and to her heirs, and made her reſiduary legatee, 
and made her ſole executrix of his will, In the year 

1734, long after the making his will, Mr. Hancock 
- purchaſed the reverſion in fee of the two houſes at 
: Fulham, and died : This purchaſe was a revocation 
of his will pro tanto; for at the time of the deviſe 
the teſtator had only a life eſtate ; 
tinguiſhed in the purchaſe of the i e ſo that 
thoſe two houſes deſcended to the heir at law as 


undeviſed, who has brought this bill in order to 
have the benefit of the eſtate at Fulham, and to 


have an account of the rents and proſits ſince Mr. 
the aſſets will 


 Hancock's death: And if the defendant Mrs. Han- 


cock inſiſts upon charging the houſe at Fulbam with 


the 


to diſcharge the mortgage. 2 Atk. 424, 427, 


which was ex- 


1745: 
— | 
 GorToON 


againſt 
Hancock, 


A man ſeiſed 


of an eſtate 


in fee-{imple, 
ſubject to a 


mortgage, 
and allo 
ſeiſed of an 


eſtate pur 


auter vie, de- 
viſes all to 


his wife, and 


makes her 
reſiduary le- 
gatee and 
executrix.— 
Afterwards, 
he purchaſes 


the reverſion 


of the eſtate 


pur auter vie, 


and dies 
without al- 


tering or re- 


publiſhing 
his will :— 
Thepurchaſe 
of the rever- 
ſion is a re- 
vocation of 


the will pro 


tanto which 
deſcends to 


the heir at 
law. — But | 
equity in 
marſhalling 


apply that 
part ſo de- 
ſcending in 
exoneration 
of the deviſee 
430. 8. C. 
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the deviſor” 8 debts, he chen * an account of the 
perſonal eſtate. 


It was an at the bar, that the purchaſe of the 
reverſion in fee in the Fulham eſtate, was a revoca- 


tion of the will for fo "ern; and _ it deſcended 


to the heir at *. 


| And Mr. Chute argued for the defendant, that 
the queſtion was, Whether the mortgage of 4ool. 

upon the Coalduſt eſtate is to be charged upon it in 
the hands of the defendant, who is a ſpecific deviſee 
of it? Or whether the legal aſſets which are acci- 


dentally deſcended to the heir, ſhall not be firſt li- 


able, as the perſonal eſtate is deficient ? The defen- 
dant is a deviſee ſpecifically of all the teſtator's 
real eſtate, and it is by accident (not by intention) 
that the houſes at Fulham have deſcended to the 
plaintiff, who was not intended to receive any be- 
nefit, and therefore is not to be particularly favour- 
ed. It is admitted that if a mortgagee is executor, 
or any other perſon executor, that the perſonal eſ- 
tate is a debtor to pay off the -mortgage-money, in 


favour of the heir : But here the perſonal eſtate is 


_ deficient; and ſuppoſe a perſonal eſtate be exhauſt- 

ed in payment of debts by ſpecialty, the ſimple con - 

tract creditors may come upon the real eſtate pro 
tanto, nay legatees have done ſo ; ſuppoſe the per- 

| ſonal eſtate was juſt enough to pay off this mort. 
gage, and'the mortgage was paid in that way, there 

the ſimple contract creditors may charge the real 

eſtate in the hands of the heir at law, and he would 

be' firſt liable before the eſtate in the hands of a ſpe- 


cific device : As we are executors and reſiduary de- 
viſees, 
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viſees, we may apply the perſonal eſtate as we pleas, 


and ſuppoſe we paid off this mortgape with it, and 
there were other ſimple contract creditors, they 
muſt come upon the heir at law, before they can 
affect us, and cited the cafe of Herne againſt Meyrick, 
where a perſon indebted by bond deviſed his fee- 
ſimple lands to his fon in tail, and gave legacies to 
ſeveral perſons: the eldeſt fon, being alſo executor, 


303 


Gokrox 


againſt 
Haxcock. 


2 Salk. 416. 
1 P. Win. 
201. 

1 Eq. Abr. 
A 


pays the bonds with the perſonal aſſets, and the le. 


gatees brought a bill to come againſt the real eſtate, 
in the room of the bond creditors, and he paid out 


of the land. The court ſeemed to admit, that if 


the lands had deſcended, the legatees might have 
been relieved in this manner: But ſince the teſtator 
| had deviſed them, it was reſolved that they ought 


to be exempted : for it was as much the teſtators 


intention that the deviſee ſhould have the lands, as 


that the legatees ſhould have the legacy, and a ſpe- 


| cific legacy is never broke into to make Wor: a pe- 


N one « e). 


That the heres facts, or deviſce, has the ſame aid 
of the perſonal eſtate to pay debts, as the real heir 


has; and this is the ſettled practice, though ther 1 


have been J ſome caſes to the W 


how debts ſhall be paid out of the perſonal eſtate, 


real eſtate deſcended, and real eſtate deviſed, the 


method of marſhalling the aſſets was to have the 
1 * firſt e Then the lands deſcended, 


and 


© It appears. from the report of ; "ns Was. that the caſe was 
not determined, but Cs for further conſideration, 


Mr. Olarke of the fame fide. That in a diſpute 
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again, 
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"Rafe, in hy. 


and i in n of that, then the lands id 
which are more favoured than the lands deſcended. 


That a legatee, even of a perſonal thing, has come 
againſt an heir by deſcent: but determined he can- 
not come againſt an heir by deviſe; becauſe it was 
as much the intent of the teſtator that the real ef. 


tate deviſed ſhould come as free to > the deviſee AS 


the legacy to the . : 


2 Eq. Abr. 
430. pl. 9 
1 P. Wms. 


SF. 
2 Eq: Abr. 


224. pl. 5, 6. 


2 Bro. P. C. 
1. | 


"Sata A. = 108 9 | and deviſes both for 


payment of debts, and then gives one to B. and : 
the other to D. and then mortgages D.'s eſtate, he 


may. come into this court, and have contribution 


againſt the other deviſee B. which | is the caſe in 
Carter v. Barnardiſton; and if this is the caſe be- 
tween two ſpecific deviſees, much more reaſonable 


is it, that a deviſee ſhall come for contribution 


againſt the heir by deſcent. The objection i is, that 
this mortgage is an abſolute and fixed lien upon the 
Coalduft eſtate, and cannot be thrown upon any 
other eſtate ; and that odjection might have been 


3 made to the caſe cited. 


Mr. e on the ths fide. The . is, 


Whether the bond is to be conſidered independent 


or diſtin& from the mortgage, or ſunk into it? If 
it is a diſtin& thing from the mortgage, and the 


mortgage only a collateral and further ſecurity, 


then the caſe is plain; for it being a bond debt, if 


the perſonal aſſets are deficient, it ſhall be ſatisfied 


out of the real aſſets deſcended, before the eſtate 


deviſed; the bond was the original debt, and was | 


ſuch ſecurity as was firſt agreed to be. taken, and 


the mortgage which was given as a farther ſecurity 


5 | -___- -,” - afterwards, 


OE as” to 
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afterwards, does not extinguiſh the bond; for at 1745. 
law, no collateral ſecurity will diſcharge a bond, 2 
ORTON 
and nothing will do it but a judgment obtained up- again 
on the very bond itſelf. In equity there is no HAxcoex. 
| merger. Suppoſe there had been no covenant in 
the mortgage, and the mortgaged eſtate ſhould fall 
ſhort, no doubt but the heir would be liable to the 
bond, which proves that the bond is not extin- 
guiſhed in this caſe. But if the bond and mort- 
gage in this caſe together make but one debt, and | 
are but one tranſaction, the queſtion will be, Whe- | 
ther the mortgage ſhall be paid out of the land, up- _ -- 
on which it is charged, or out of the legal aſſets de- 2 
ſcended to the heir at law? A deviſee is more to | 
be favoured than an heir at law; the latter taking . | 
7 nothing but what is undiſpoſed of by the teſtator ; | 
whereas a deviſee takes by the expreſs intent and Moſel. 192. 
will of the teſtator, and he cited the caſe of King v. 2 E4: 7 | 
King, 17 3 5, at the Rolls, and of Bartholomew v. 3 
May. | : 3 P. Wms. 
e | . | 358. | 
. 8 | | 1 Atk. 487. 
Lord CHaNCELLOR. This queſtion comes be- 15 
fore the Court in a pretty odd manner, becauſe the 
creditor, whoſe debt makes the queſtion, has not 
taken any remedy either at law or at equity, nor 
made any election out of what eſtate to have ſatis- 
faction; nor has the party, who inſiſts upon an ex- 
| oneration againſt the heir at law, brought any bill 


7 

f for that or any other purpoſe ; But it is a bill by 
d the heir at law to have the deeds and writings of an 
e eſtate admitted to be deſcended to him, to be deli- 
8 vered up, and to have an account of rents and pro- 
d _ fits to which he is intitled: When the point firſt 
7 appeared to be inſiſted upon, I thought it pretty 
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clear in favour of the plaintiff; but as there is a 
circumſtance that the heir at law has by accident 
come into an eſtate which the teſtator never meant 
him, and as the widow is ſo far a ſufferer, contrary 


to the intention of her huſband, who knew not 


that his purchaſing the reverſion in fee revoked his 
will, I was willing to hear every thing, and if poſ- 
ſible to have aſſiſted the widow 1 in contribution 


againſt the heir. . 11 Bhs 


As to the point of revocation it is oven up, that 
as to this eſtate in queſtion, the will is revoked ; for 
as the eſtate deviſed was but an eſtate for life; it is 


entirely changed, and from an eſtate for life, it is 
become an eſtate in fee ſimple, and quite ſunk and 
| merged; and by this means deſcends to the heir at 
law, though mentioned in the will to be deviſed to 
the widow : It has been argued from hence, that 
the heir at law is not to be favoured, as he became 
" Intitled by accident, and without the intention of 


his anceſtor: But I am of opinion, that whether 


this is an eſtate deſcended without the intention of 


the teſtator, or whether it is an eſtate given to him 


by the will, it will not make the equity of the de- 


fendant greater or leſs to have an exoneration out 


of ſuch eſtate ; for if it had been deviſed, the deviſe 


had been void, and he would have taken by deſcent 
as his better title, and that brings it to the common 


| queſtion, as if it had been a real eſtate deſcended, 


and the point will be, as there is one real eſtate de- 
viſed and ſubje& to a mortgage, and another real 
eſtate not deviſed but deſcended to the heir at law 
to have the deviſed eſtate exonerated out hot the real 
eſtate deſcended ? Ls 


And 


Cafes in Chancery. 


And I am of opinion that the deviſee of the real 
eſtate is not intitled to this in a court of equity. 
There is no precedent to prove this, which is one 
argument, that a deviſee has no ſuch right ; for 


though it may not very frequently have happened, 


yet there muſt have been caſes, where the ſame 
queſtion has ariſen. There are two conſiderations, 


in which the point is proper to be received. Firſt, 


It has been inſiſted upon, that the bond given ſix 


weeks before the mortgage was to be conſidered as 
a diſtinct debt, and that the mortgage was to be 
reputed only as a collateral ſecurity for money 


due upon the bond, and that theſe are ſeparate 


tranſactions; and if ſo, that the bond creditors will 


be intitled to come firſt to the perſonal eſtate, and 

in deficiency of that to the eſtate deſcended. I do 
not know whether that would make any difference: 
but it ſeems to me, that the bond and mortgage 
were intended as a ſecurity for the ſame debt; for 
| tho'thebondisgiven ſome weeks before the . 


yet it appears from the depoſitions that the ſecurity 


could not be made out of the real eſtate at that time, 


it being as yet unpurchaſed; and therefore the bond 
was only given until the mortgage could be com- 
pleted; therefore the caſe is the ſame, as if a mort- 


gage had been made and a bond given at the ſame 


time: For this is the current way of making mort- 


gages; and there is no difference whether it comes 
under the bond or covenant in the mortgage; for 


as Mr. Attorney General obſerved, they are either of 


them liens upon the real eſtate: This narrows it 
then to the ſingle queſtion, whether where there 


are two diſtin& real eſtates, one ſubject to a mort- 
age and deviſed 1 in fee, the other not deviſed, but 
X 5 deſcended 
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deſcended, the deviſee is intitled to come aid the 


real eſtate deſcended to have a diſcharge for the 
mortgage out of them? 


The cd inſiſts that the mortgage is not to 
| be abſolutely fixed upon the deviſed eſtate, which 
s to be conſidered only as a ſecurity for the money 
| borrowed as debt, and which charges the heir at law, 
who is bound both in the bond and in the covenant, 
and the perſonal eſtate is to be applied, not only in 
favour of the heir at law, who is the natural heir, 
but alſo of the deviſee who is the heres fattus, and 
this has been determined in this court. It is true 
by equity the perſonal eſtate ſhall be firſt applied in 
aid of the heir: But at law no difference; for a 
creditor may take his remedy either againſt the 
executor, or heir and the heir had no way to belp 
himſelf againſt the executor, but in this court, as 
the perſonal eſtate is conſidered as firſt liable to, and 
the eaſieſt method for payment of debts, and as 
a man would firſt make uſe of his perſonal eſtate 
for that purpoſe, this court does the ſame thing; 

and the law is thus where the litigation 1s between 
the heir and the perſonal repreſentative, but it is 
different where a queſtion ariſes between parties 
who claim different branches of the real eſtate in 
different rights; and the caſes cited relate only to 
ſhew a deviſee equally favoured with an heir at law, 
and none of them ſhew him to be more favoured, 
for that would be extraordinary, except in the caſe 
cited by Mr. Flawyer, that where there are lands ge- 
nerally deviſed, and there is a debt by ſpecialty, 
and part of the lands deſcend; in that caſe, if the 
bond 


"WE. 


WO in Chancery, 
band creditor comes to ihe ſatisfaction, he ſhall 
out of che real eſtate deviſed: And there have been 
caſes before the court, where it has been ſo deter- 
fr;udulent deviſes; and if ſo at common law, no 
for the deviſe broke the deſcent ; and he could not 


| have an action againſt ſuch ſpecific deviſee before the 
ſtatute. But if there are real eſtates enough to 


no fraud ; but here the anceſtor has brought a real 


viſee, who has a real eſtate deviſed free to him; but 


| a to the wife cum onere. 

; As to the caſes, its truly ſaid none come up to 
; the preſent. The neareſt is that of Carter and Bar- 
4 nardliſton cited by Mr. Clarke; but the reaſon there 
is, becauſe the teſtator had charged all his real eſtate 
1 with the payment of his debts, which ſhewed an 
0 intention that all his deviſees ſhould pay his debts 
„in proportion: But that is not the caſe here, and 
, therefore in order to clear this from that caſe, let 
9 us ſuppoſe that in the will there had been no ſuch 
1. clauſe to charge all the real eſtate with the teſtator's 


debts, and he had deviſed the manor of A, to B. 
the , manor of C. to D. and afterwards mortgaged 
C. there could be no contribution, and there might 


mined; and if there is enough to deſcend for pay- 
ment of debts, that caſe is our of the ſtatute of 


action will lie upon the bond againſt the deviſee, 


pay, the heir at law againſt whom an action will 
lie, ſhall do it, and not the deviſee; and ſo there is 


lien upon his own lands, and he thoroughly ſhewed 
an intention to charge ſuch particular part of his 


land, which is very different from the caſe of a de- 


here it muſt be preſumed, that it was intended to 


have 
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have been all the ſame reaſoning uſed there as here - 


As to the other caſe cited by Mr. Flawyer of: reſidua- 


ry deviſe, that is different: For where a man gives 
all his real eſtate to his heir at law after delts and 


legacies paid, he intended all his debts ſhould be paid 


and mortgages are — 5 and would come among 
the reſt, 


A man ſuffering an eſtate to deſcend to an heir at 


law is the fame thing as giving it to him; and ſup- 


poſing he had given this eſtate in fee by deviſe to 


his heir, it would be void; and no body then could 


5 ſay the heir ſhould be liable to pay the debt: It 


would be contrary both to law and equity, that a 


deviſee ſhould be preferred to an heir at law, laying 


even the common maxim out of the caſe, that an 
heir at law is a favourite of a court of equity; yet 


they both ſtand 10 the ſame footing. 


Gos rox againſt HANCOCK. 


THIS now came on by a petition of rehearing 
on a bill brought by the plaintiffs, as coheirs of 


William Hancock againſt the defendant, his widow, 


for an account of rents of lands deviſed to her. 


At the firſt hearing this queſtion was determined 


againſt the defendant : But now after a twelve 
- month's conſideration the Chancellor gave his opi- 


nion for the defendant. 


Lad CHANCELLOR The prime queſtion is, 
Whether the defendant is need to have the lands 
Med 


SS "a, > Sr * - 
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deviſed to her by her huſband exonerated out of 
the real aſſets deſcended to the plaintiff, and this Gog row 
will depend on two more particular queſtions, Firſt, 


Whether there are any words in the will to throw 


this charge on the deviſee ?—Secondly, Whether 


according to or in conſideration of thoſe rules which 


| have been eſtabliſhed in equity for marſhalling aſſets, 
theſe deviſed lands ſhall be exonerated out of the 
real aſſets delcended? i 


The hade ſets out with a deſire, that all his 


debts be paid in the firſt place, and concludes with 


a general reſiduary deviſe to the defendant, whom 


he makes his executor, and on the part of the 
plaintiff it is inſiſted that the introductory clauſe in 


the will is ſufficient to charge the defendant with 
the incumbrance on the eſtate deviſed to her, and 


that ſhe ought to take it cum onere, and fo I think it 


would with regard to the creditors: But it is by no 
means ſufficient to fix the onus or burden ultimately 


upon the deviſee, or to make a variation with re- 
gard to the different funds out of which all debts 
are to be paid, or to tranſpoſe the order in which 
the funds are to be applied for that purpoſe. For 
theſe clauſes in wills have received ſuch a conſtruc. 
tion merely for the aid and aſſiſtance of creditors. 


As to part of the real eſtate deviſed to the wife, 


the will is clearly revoked, and muſt be taken as if 
it never had been deviſed: I mean thoſe lands 
which were held only per auter vie at the making of 


the will, and the inheritance of them purchaſed in 


| afterwards by the teſtator. 


It 
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It was argued by the counſel for the pling, 
that the eſtate was ſubject to the incumbrance at the 


time it was deviſed and ſhould continue ſo. But I 


Hancock. think it would ſound extremely harſh in a court of 


equity, if I ſhould ſtrain to charge the deviſee with 
this debt, and by that means leflen even the eſtate 
which remains to her under the will, when clearly 
the intent of the teſtator was to give her the TON, 


and totally to diſinherit the heir. 


As to the ſecond queſtion; it is a new one, ne- 
ver before brought in judgment, and I ſhall confi- 


der it in two lights. Firſt, How would it have 


ſtood in the caſe of a bond or covenant, where the 


At common 
law, the de- 
viſee was not 
liabletodebts 


the deſcent 


bein 8 broken. 


heir is bound without any mortgage to ſecure it ?— 


Secondly, Whether the mortgage or real hen 1 in a his 


caſe will make any difference! ? 


There are two periods of time which will be ma- 
terial for conſideration ; ; Firſt, How would it have 


ſtood at the common law before the ſtatute of frau- 
dulent deviſes. Secondly, How ſince.— At com- 
mon law the deviſee was not liable to the demand, 
for the deſcent was broke. The rule of equity be- 


fore the ſtatute did not differ from the rule of law, 
unleſs there were ſome particular circumſtances in 


the caſe. This court had been often attempting be- 
fore the ſtatute to make a deviſee liable to ſpecialty 


\ debts, but were not able to come at it, which was 
the occaſion of the ſtatute : The heir at law would 


have had the benefit of the perſonal eſtate in this 


court in caſe of the real: but if there were no per- 


ſonal eſtate the heir could have had no relief, not ſo 


much as a contribution from the deviſee. The next 


conſideration 


ti 
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conſideration is upon the operation of the ſtatute , 
ſetting the mortgage out of the caſe, by the ſtatute 
the deviſee is made liable at law, and the action is 


to be brought jointly againſt the heir and deviſee. 


But then the queſtion is, what judgment is to be 
there given ?—lIt has been inſiſted by the defendant's 


counſel, that there ought to be two diſtinct judg- 


ments, Firſt, That the heir ſhould make ſatisfac- 
tion, and if he has not ſufficient aſſets, then that the 


deviſee ſhould; but no precedent is cited of any 


judgment, nor no words in the ſtatute applied in 
ſupport of this. But it was ſaid, that this was the 
only reaſon why the ſtatute directs the heir and de- 


viſee to be joined in the action; for if the heir had 


not aſſets, then judgment might be entered up 
againſt the deviſee. But this is not concluſive, for 


I take the proviſion in the act to have been intro- 


duced for the benefit of the creditors merely, with- 
out any regard either to the heir or deviſee; for the 
enabling clauſe intitles the creditors to a new writ, 
and to try a new action; for otherwiſe there might 
have been a colluſion between heir and deviſee to 


play off the will or not, juſt as it ſhould ſuit them 


beſt ; and likewiſe the creditors might be at a loſs 
to prove the execution of the will, it was therefore 
a wile proviſion on this beint to ſecure the creditors 
at all events. 


1 1 1 1 ſolicitors on both ſides to ſearch 
for precedents of judgments on this ſtatute; but 
they have certified that none are to be found. I be- 
lieve few actions have been brought, the relief in 
this court being more expeditious; for they may 
have a ſale directed as both the heir and executor 
are 
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are before the court; but ſome have been brought, 
and three caſes on this action are in print, Cliff's 


Entries 243, Smith v. Gayon. But there is no plea 
or judgment. Lilly's. Entries 145, Jo oſeph againſt 
Lord Mohun; and the Duke and Dutcheſs of Ha- 


milton; but no plea or judgment is mentioned. 


The third is the eleventh Q. Anne in Lillys Entries 


529; but no plea or judgment. And though pre- 


cedents are ſaid to be in Bennett's office, no entry is 


to be found in that office. The declarations are all in 


the debet and detinet, and the ſame as 8 coheirs 


at common . + ID 


Now according to the known rules, the judg- 
ment muſt follow the writ and the count, and from 


| thence I conclude there was but one judgment.— 


Sir William Harbert's caſe, 3 Rep. 13. a. where the 


reaſon for judgment againſt both is fully ſet forth; 
beſides, from the natural form the judgment is of, 


there cannot be two diſtin& judgments, as appears 


from Plow. 438, where there is a correct precedent. 


of a judgment at large againſt coheirs for one 
heir to have contribution againſt the other, ſo 


that the lands deſcended are to be delivered to 


_ creditors upon the execution at certain annual value 
to hold the debt until ſatisfied by the receipt of pro- 
fits; and if ſo, there is no period of time when a 
ſecond judgment may be ſued againſt the other : 
For when is ſuch judgment to take place? You can 


never ſay that the firſt may not be ſatisfied out of 


the real aſſets of the heir, ſince the judgment is to hold 


quouſque debitum ſatisfattum fuerit. Take it therefore, 


that this is to be the judgment, what relief ſhall be 


ſimilarly given in equity? Why in caſe of a debt 


by 
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There was no caſe cited at the bar; but there is 
a caſe which has ſome reſemblance to the preſent, 
and that is Gawler and Wade, 1 P. Wms. 99; Lord 
 Cowper there ſaid that it was the act of parliament 
which made theſe aſſets in the deviſee's hands, and 
that requiring the heir to be made a defendant, you 
muſt follow the remedy therein preſcribed: And 
this bill in equity is as an action at law ; but ſaid 
nothing in reſpect to contributions between the 
heir and deviſee. But there are two caſes not in 
print where this point has been determined, one is 
that of Saville and Saville, before Lord King, and 
the other Lord Conway's caſe before me. There 


U 
1 


part was deviſed and part deſcended, and held that TY I! 
the real aſſets deſcended ſhould be firſt liable. I | 
ſhould add another, that of Tint and Raymond, 17777  - "Ki 


= 
— 
— 


Jan, 1734, before Lord Talbot, on a bill brought 
to have ſatisfaction where part deſcended and part 
was deviſed ; it was directed that on the deficiency 
of the perſonal eſtate an account ſhould be taken of 

the aſſets deſcended, and if that were deficient an 
account was then to be taken of the lands deviſed, 
and by conſent indeed, they were ſold ; but this 

| ſhews his opinion as to the order in which the aſlets 
were to be marſhalled. 
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I take it that the notion of contribution in the caſe 

of Gawler and Wade is not well founded; it was 
ſtated only by counſel, and not ſupported by any 
authority, Upon the firſt queſtion, therefore, I 5 
| 5 
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of opinion for the defendant ; and my reaſon is, 


that the deſcent being broken by the devile, the 
lands at the common law would not have been 
liable : and that the ſtatute being made merely for 
the ſake of creditors, and not at all in favour of heirs 
at law, the enacting clauſe makes wills void, as 
againſt ſuch creditors, but leaves the law as it was 


before with regard to heirs; and that becauſe in 
this caſe it would be contrary to the plain intent of 


the teſtator to make the deviſee liable to this debt; 


ſo as in the whole, or part, to be defeated of her 


legacy. This is 185 opinion in caſe of mere ſpe· 5 
clalties, 


e Whether this vein d the caſe of a mort» 
gage which creates a ſpeciſick lien will make any 
alteration ?—lt muſt be confeſſed that it is a ſpeci- 


alty alſo, and that the land i in this court is looked 


upon only as a pledge or ſecurity for the money, and 


the mortgagee may take his remedy againſt the 
executor, or the heir at his election. But the heir 

has always had aid of the perſonal eſtate, for this 
election of mortgagee will not determine which 


fund ought properly- to. be charged, nor vary the 


right as to thoſe funds; this was determined, ori- 
ginally, in favour of the heir who ſtands in the 
place of his anceſtor, and while the ancient tenures 
ſubſiſted was obliged to perform the ſervices at the 
common law; and before the ſtatute of N. 2. Ch. 
18, there were no executions, but of goods by 
fi. fac. & lev. fac. and though the writ of ev. face 


had the words Terris and Catalis, that reſpected em- 
blements only, 3 Kep. 2 tft 394, and fo tender was 
the 
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the legiſlature of the landed eſtate, that if the 1745. 
goods of the king's debtor were ſufficient, no exe- . 
cution was to be againſt the lands, 2 Inf. 18— 19. againf 
and though on a bond, the lands in the hands of the as 
heir were liable at the common law; yet Lord Coke 
in Sir William Harbert's caſe, 3 Rep. 12, ſhews, that 
the law gave an action of debt againſt him, becauſe 
bound nominatim, and as the body was not liable, the 
land was of neceſſity: and here ſtepped in a court 
of equity directing the heir to be in the ſame plight 
as the anceſtor, and to have the perſonal eſtate firſt 
applied in his favour. 1 Vern. 36. not being tied 
down to the rules of law, becauſe it can bring 


both heir and executor before them at che lame 
time. 


As to the caſe of Corniſh v. Mew, Hil. 27. 28. 
Car. 2. 1 Ch. Cas. 271. when the court refuſed to 
do this in favour of an heres factus, though this de- 
cree was in the time of Lord Nottingham, it could 

not be his, but muſt have been a decree of the Maſ- 
ter of the Rolls, or ſome Judge fitting for him; 
becauſe Lord Nottingham had expreſsly determined 
the contrary but juſt before, that hares deſignatus as 
well as heres natus ſhould be intitled to this benefit. 

Lord Nottingham carried it farther in the caſe of 

Popley and Popley, 2 Cha. Cas. 84. but in 1 Vern. 
called Pockly and Pockly, and held that not only 
heres factus, but an ordinary deviſee ſhould have 
the ſame benefit; and I underſtand, that by an or- 
dinary deviſee is meant one of particular lands, and 
this opinion has been followed ever ſine, and a de. 
viſee of Particular lands has always been allowed to 


have 
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1 
Hancock. 


| f perſonal eſtate ſo applied, ſuppoſe there are ſimple 
Where a 


ſpecialty cre- 
ditor ex- 


hauſts per- 


ſonal aſſets, 
the ſimple 
contract cre- 
ditor ſhall 
ſtand in his 


place. 


Cafes in Chancery. 


have aid of the opening eſtate; and it 18 ths experi- 
ence of every term. 


To purſue this vhfarenion, naturally by this will 
the land is given to the wife, which muſt mean ef. 
fectually, for if given ſubject to the mortgage, the 


whole benefit will be drawn from the deviſee, and 
rene ineffectual. 1 


dew if the deviſee is thus intitled to have the 


contract creditors, and a ſpecialty creditor (as the 
mortgagee in this caſe is) exhauſts the perſonal aſſets, 


the ſimple contract creditors ſhall ſtand in the place 
of ſuch creditors, and come upon the real aſſets. 
And here ariſes the queſtion, where part is deviſed 


and part deſcends, out of what fund ſhall they be 
firſt relieved? Undoubtedly out of the real aſſets 


deſcended, and this is agreeable to the reaſon and 
equity of the ſtatute of fraudulent deviſes: For if 


there are aſſets by deſcent, the deviſe is not fraudu- 
lent, and I think it will coincide intirely with the 
intention of the teſtator ; but here comes in the ob- 
jection of the more weight on the part of the plain- 


tiff, that here is plainly an eſtate deviſed with a 
ſpecial lien, which ſhews the teſtator's intent ſhe 


ſhould take it cum onere ; fo that at the leaſt it may 


be faid in favour of the plaintiff there is intention 
againſt intention : But if an inference ſhould be 


drawn from a teſtator mortgaging particular lands 
and deviſing them ſo mortgaged, that he intended 


theſe very lands ſhould be liable in the hands of de- 


viſee to this burden, that would equally hold againſt 


ae aſſets "Wy firſt applied; and it is the con- 5 
Rant 
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_ Rant direftion of this court, that the mortgaged cl 1745. 
tate ſhould be conſidered only as a pledge for mo- N 
; : 5 ORTON 

ney, it being a lien only, as between debtor and again/ 
creditor. But as to the proper application of the Hzncocs. 
funds for payment of the debts, it has no effe& or 
relation, ſince the perſonal eſtate is always firſt ap- 

plied towards payment of the mortgage, and ſimple 
contract creditors have in ſuch caſe a remedy againſt 
the real eſtates ; ſo ſhall the deviſee: It is equal to 
the creditor to go againſt the land deviſed, and if 
the court would in that caſe conſtrue it in favour 
of the deviſee againſt the heir at law, why ſhall he 

not have that remedy directly as well as by circuity ? 
This is agreeable to the rule laid down by Lord 
Macclesfield, in Clifton v. Burt, 1 Wis. 678. One 
died indebted by bond, who by will had bequeath- 
ed a legacy of 500). and deviſed his lands to J. S. in 
fee, leaving a perſonal eſtate ſufficient only to pay 
the bond: Held that the legatee ſhould not ftand — 
in the place of the bond-creditors to charge the 

land, in regard it was ſpecially deviſed ; otherwiſe 
if it had deſcended to the heir; which caſe proves 
that as pecuniary legatees are preferred to heirs at 
law, much more is a deviſee of lands : 'The great 

ground is, that the fund given ſhall not be ex- 
hauſted, ſo as nothing ſhall be given, and this is 
agreeable to the rule of law; for every deviſee is 
in the nature of a purchaſer, and is in the 2%, and 
ſo laid down in Harbert's caſe, 3 Rep. 12. b. That 
the heirs ſhall not have e es againſt a pur - 
chaſer, although in rei veritate the purchaſe was not 

for a valuable conſideration, for that is not mate- 


rial. 


In 
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Is the ſearch 1 ordered to be made for prece- 


dents, there is but one caſe like the preſent, and 


that indeed comes very near; it is that ot Searle v. 
St. Eloy heard firſt before Sir Fo/eph Jehl at the 


| Rolls, Jan. 25th. 1727, and afterwards before Lord 


King, 28th. May 1728, rep. in 2 Wms. 386. A de- 
viſe to A. his couſin, an infant, and her heirs, at 
her age of 21, or marriage, ſubject to the incum- 
brancè of a mortgage, and the rents during her 
infancy to. be paid to her father, and a deviſe of 


an eſtate to his heirs at law, ſubject to the payment 
of ſuch of his debts as ſhould remain unpaid, and 
charged a reverſion, which deſcended with the like 


condition. The infant inſiſted that the mortgage 


was to be paid off out of the perſonal eſtate, and if 
not ſufficient, then out of the monies ariſing by 


| fale of the truſt-eſtate: The defendant, the heir 


and reverſioner, inſiſted that it ſhould be paid out 
of the rents, &c. of the eſtate deviſed to plaintiff, 


Which accrued during her nonage: Held at the 
Rolls, that the mortgage ſhould be paid off amongſt 


the reſt of the debts by the other eſtate, and not to 


be a lien on the deviſee's eſtate, and confirmed by 


Lord King, and this though the infant by her bill 


bad ſubmitted to pay it off; : vet he directed * 


bill o be amended. 


11 8 Joke with the caſes, and ſhall take 
notice of the obſervations of the counſel on both 


| fides. The firſt is on the part of the plaintifls, that 
by this doctrine all deviſees are levelled, and a de- 
viſce of lands with a great mortgage on it, ſhould 


have contribution againſt another. deviſee, where 


there are no aſſets perſonal, or by deſcent : But the 
caſe 
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caſe of Carter v. Barnard! Ven, in 1 m. 30 5, will 17 45. 


not warrant this. | N 
| Go rox 


| _ againſt | 
The next ö is on the part of the defen- Haxcocx. 


dant, That if ſhe is not thus intitled, it would 2 1 
have this conſideration, that if the mortgagee e 
brought his action againſt the heir and recovered, 

which he might certainly do, the heir would by 

ſuch doctrine be intitled in this court to have ſatis. 
faction againſt the lands deviſed, as originally ſub- 

ject to the mortgage: and this is rightly argued; 

for it is admitted that the election of the creditors 

will not determine what ſhall be ultimately the fund 

to be charged: It would be a molt abſurd conſe- 

quence, if the heir ſhould in this caſe draw away 

from the deviſee the benefit which the teſtator 

meant to give her by this deviſe, by making her 

bear the burden contrary to the teſtator's intent, 

and at the ſame time take the benefit kimſelf, when 

the teſtator clearly intended to give away the whole : 

from him. 


on thoſe arguments and authorities, I have, on 
mature deliberation, changed my opinion. I was 
| truck at firſt with the appearance of hardſhip in 
the caſe ; but ſuch hardſhips muſt not induce the 
court to break in upon its rules, and eſpecially 
thoſe for marſhalling aſſets :—But on more full con- 
ſideration, the appearance of hardſhip leſſens ; ; for 
it was by accident that this land deſcended ; the 
teſtator did not foreſee the want of a republication 
of the will, after the purchaſe of the inheritance of =_ 
the eſtate pur auter vie, and this doctrine will per- | 
haps reſtore exactly the will of the teſtator, ——= 
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1 745. 
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again 
Haxcocx. 


A petition 
for a bill of 
review diſ- 


miſſed, it not 
appearing 


that there 


was any er- 
ror on the 


face of the 


decree, or 


that there 
was any ma- 
terial new 
proof which 
could not 


have becn 


made uſe of 
upon former 


3 Atk. 26. 
„ 


Caſes in Chancery. 


I am-of opinion, therefore, that the former de. 


cree be reverſed wholly as to this point, and ac- 


5 cordingly declare, that the perſonal eſtate in the 


firſt place, and afterwards the real aſſets deſcended 


to the heir at law, ſhould be applied towards ſatis. 
faction of the mortgage, and the reſt of the debts 


due by TOY of the ſaid teſtator. 


Norrts again/f Lx Neva, 


ON a petition 85 a bill of review, the eaſe was, 
Oliver Le Neve being ſeiſed in fee of ſeveral lands, 
and poſſeſſed of ſeveral leaſchold eſtates in the 
county of Norfolk, in 1674 by deed limited the ſame 


to one Oliver Le Neve for gg years, in cafe, &c. re- 


mainder to his firſt, &c. ſons in tail male, remain- 
der to Peter Le Neve, elder brother of the ſaid Oli. | 
ver, junior, for 99 years, with a like remainder 


over, remainder to his own right heirs for ever, 


with power of revocation. Afterwards by will he 


deviſes the ſame to John Norris for the term of 10 


years, in truſt, to. raiſe monies to pay his debts, | 


legacies, and funeral expences, remainder to Oliver, 


junior, &c. Cut ſupra). This ſettlement and will 
were drawn by the ſaid John Norris, who had act- 
ed for the ſaid, Oliver, ſenior, as his counſel fot 20 


years, and was by this will appointed executor. 


1 Auguſt 5 9. Norris el © of one Jon 
Le Newe, a blackſmith, who was heir at law of” 
Oliver, ſenior, this reverſion for the ſum of zol. 


About 


ad a FY n F 
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About three months after making this purchaſe, 
John Norris, October, 1679, files a bill as truſtee of 
the term, together with Francis, father and guar- 
dian to Oliver, junior, againſt John, the black- 
ſmith, to eſtabliſh this will, having wrote a letter 


3d. April 1679, to Francis Le Neve, father of Oliver, 


junior, to aflure him, that he ſhould endeavour to 


have the intent of his teſtator performed, the truſt 


being committed to him. The blackſmith put in 
his anſwer, and takes no notice of the purchaſe . 
John Norris having taken renewals of ſome parts of 


the leaſehold eftate in his own name, during the 


323 
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. Norms 


againſt 
EE Nevs. 


| infancy of Oliver, junior, the latter on his coming 


of age in 1683, filed his bill againſt him to have a 


conveyance of the ſame: Norris in his anſwer took 


no notice of the purchaſe, but made an affignment 


of the truſt term of 10 years. In 1710, John Norris 


dies, and by will deviſes this reverſion to his ſon, 


the plaintiff's grandfather, for life, remainder to 


his firſt and other ſons in tail. In 1709, Oliver, 


junior, treated with Norris the ſon for the purchaſe 


of his reverſion, and offered him zeal. for the 


fame. 

Finding thi ſame impradticabie, and his ſon not 
being quite of age, and his life precarious, he ap- 
plied for a privy ſeal in order to his ſuffering a re- 
covery of the premiſſes; not obtaining this, and his 
ſon dying, he deſiſted; and in 1711 died withott 
male iſſue. Peter entered and having himſelf in 

1688 obtained another conveyance from the faid 
| blackſmith, he renewed the treaties, but chiefly k- 
tempted to get the former conveyance to Mir, 
* This was never done, and 
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Su in 1729, Peter died, leaving no iſſue; but by will 
Nonzis deviſed this reverſion which he had purchaſed to 


. again the three daughters of his late brother, Oliver, and 
I NE vx. | 
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I 2 their heirs; who, as co-heirefſes and deviſees of 

ſaid Peter, got into poſſeſſion of the eſtate and moſt 

part of the deeds. Norris, the ſon, being dead, in 

1716, leaving an only ſon, the plaintiff's father, 

hein 17 30, brought his bill, but no anſwer was 

ö | put in. OT 

I — Eaſter Term 1731, he brought ejectments, and 
f obtained a verdict for all the freehold lands, and a 
1 had judgment. The petitioners brought a writ of | 
# . error, and likewiſe filed a croſs bill, whereby they 
} 7; | charge, that John Norris the plaintiff's great grand- 7 
0 * father, was concerned as counſel in the family, and 2] 
3 in ſettling this eſtate; that the term for 10 years 4 
5 was aſſigned, and that he was a truſtee for that C 
l. term, and that he was employed in purchaſing this C 
4 reverſion for Peter, and therefore his ſhould be 4 
Y: cancelled, and Peter's eſtabliſhed ;—afterwards m 4 
x agreement proceedings at law and equity ſtopped; 2 
. —plaintiff's father died in 1735, and in 1740, 1 
| plaintiff filed his ſupplemental bill, and bill of re- 


| vivor: The petitioners put in their anſwer to the 

ſame effect as their croſs-bill, In 1741, witneſſes a 

| were examined, but . petitioners did not examine 1 

1 any; publication paſſed, Hil. 1741, and an order ' 

1 obtained, Feb. 1. 1741, That the infant plaintiff 0 

„ ; jy ſhould be at liberty to read at the hearing the bill, 

4 anſwers and depoſitions in the cauſe, in, 1679, 

| which order was ſerved on the petitioners clerks in 
court perſonally. Juhy 1742, the cauſes were heard, 0 
and plaintiff obtained a Yecree. . Petitioners in May 4 


an 


Caſes in Chancery. 


1743, preferred a petition for a review, e 
forth, That they had ſince the decree diſcovered 
themſelves to be heirs at law to .the blackſmith, 
which petition was in October 1743, diſmiſſed. And 
now their ſecond petition was preferred, omitting 


the circumſtance of their being heirs, as in the laſt 


petition, and that of Norris's being employed by 
Peter to purchaſe in the reverſion; but inſiſting, 


that as he was a truſtee under the will of old Oliver, 


this purchaſe was a breach of truſt; and that ſince 


June laſt, they had diſcovered rem pieces of new 
evidence: iſt, The letter of 3d. April, 1679, above 


mentioned; the bill in 1679, to eſtabliſh the will; 
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Le Neve. | 


the bill in 1684, by Oliver junior, againſt old Ner- 


ris, and Norris's'anſwer ; the aſſignment, in 1698, 


of the renewed leaſes & the leaſehold eſtate; the 
relation to old Norris by the Le Newes, and ſeveral 
deeds to which Norris was a witneſs. Theſe papers 


came out of the hands of Thomas Martin who was 


one of the executors of Peter Le Neve, and who 
appeared to have been concerned as ſolicitor in the 


country on a bill brought in 1730, and likewiſe as 


attorney on the ejectment for the petitioners. 


The general queſtions in this caſe were two: 
Firſt, Whether the petitioners were intitled to a 
bill of review, on the foundation of new diſco- 


veries! Secondly, Whether this Parchals ſhould be 


deemed in equity a truſt? 


3 Solicitor General for petitioners. This 
point was not in iſſue at the former hearing: On 
2 rehearing new exhibits might be made uſe of on 
| leave to prove them. In the caſe of Turner v. 

wen, 
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there; for they are only of uſe in this court. As 


— 


coſi in Chancery. 


Montgomery, Mich. Term laſt in this court, on a re- 
hearing new exhibits, filed ſince the firſt hearing, 
were read; but as this point was not in iſſue, this 


matter could not be made uſe of on a rehearing, — 


If it was in iſſue we might ſtill make uſe of it on 
the common order.—The objections are two, Firſt, 


that theſe are not new diſcoveries: 3 4condly, that 


they are not material. As to the actual notice which 


is inferred from the ſeveral charges made by the 


petitioners in the former proceedings. Facts in a bill 


are different from facts in an anſwer, becauſe not 


{ſworn to, but thrown out by ſuggeſtion of counſel 


in order to diſcovery. As to the conſtructive no- 


tice inferred from thoſe papers being in the hands 


of Martin, he was not concerned in the cauſe when 


' revived in 1940; and as to his being ſo before on 


the ejectments, theſe exhibits could not be of uſe 


to the bill in 1679 being read at the trial of- the 


ejectment, and an order for its being read at the 


hearing, on the ſupplemental bill, they were not 


proper evidence for plaintiff's father to read. As 
to Martin being concerned in the bringing the 
croſs- bill, and drawing the ſame in 1731, there 


were no proceedings upon it. As to the objeQions, 


that theſe exhibits are not material, Norris's letter 


to Fantis ſhews that they might truſt him with the 


management of their affairs, for he thereby under. 


takes to act for their benefit. This was a truſt diſ- 


tinct from the truſt of the will; by the bill in 1679, 


we colluſion between him and the blackſmith ap- 


pears. In 1684, the fraud in regard to the leaſe. 
nn woe: As to ſecond ne . was 
: : : an 


4 
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an infant, and as ſuch could not act for himſelf: 
Had he been of age he would have deſired to pur- 
chaſe it in order to improve the eſtate or build, for 
though it was only a remnant of the eſtate, it was 
more valuable to the tenants in poſſeſſion than any 
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Norris 


againſt 
** 9 


one elſe; and the truſtee or any who by means of 


being concerned as old Norris was in the affairs of a 
family, has got a ſcent of ſuch an advantageous pur- 
chaſe will not be ſuffered by this court to buy ſuch an 


Intereſt for the general inconvenience of its ever 


becoming the intereſt of ſuch perſons not to act moſt 


beneficially for infants, &c. the caſe of Man v. Ward 


before your Lordſhip is ſimilar to the preſent, — 
Ward was employed by Man to purchaſe an eſtate, 
the heir to which was in Ireland, and Man was to 
5 have election to make the purchaſe within a certain 


time which expired; Ward purchaſes it for himſelf, 
and the reaſon that it was decreed to enure for the 
benefit of Man was that by his being employed by 


2 Atk, 223, 


Man, he had got a ſcent of the purchaſe ; which kind ; 


of advantages this court will not ſuffer to be taken. 
The reaſon no bill was brought by Oliver, junior, 
© quiattimet, was that he had a ſon almoſt of age, and a 
brother who had ſons. And as to Peter, he did not 


(as appears by their own evidence) know which 
deed was prior in date, or that (which is the great 
point) it was a Rom during the ane of 


Oliver. 


- - Clark, for petitioners, cited the caſe of Hanan- 
houſe v. Jacobſon before Lord Harcourt, Where, af. 


ter a hearing, the defendant Jacobſon, in ſearching 


Far apes to diſcharge ie in an account in 
> 3 e. 
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partnerſhip, found in an old trunk two letters ſhew- 
ing he was only a nominal partner, on which he 


applied for a bill of review, Lord Harcourt ſtopped 
the matter by refuſing it ; but on application to the 


Houſe of Lords the bill of review was allowed, and 


afterwards Nn, relieved © 855 


Lord CHAN cRLLOR. There have been many : at- 


tempts to bring this matter over again: The pre- 
ſent application is to bring a ſupplemental bill, in 


RI of a bill of reyiew on diſcovery of new mat- 


The grounds on which ſuch bills are granted 
Foal been long ſettied, and the rule J laid down 
two years ago has made no alteration, | but to oblige 
the Party to make $depolite, 155 


The rule laid n by Lord Bacon, whey ert! in- 
troduced them is, that no bill of review is to be 


admitted unleſs error appears on the decree itſelf, 
or new matter has ariſen, ſince the decree, and not 
at all in iſſue, or upon new proof which could not 


have been made uſe of though exiſting at the time 


of the decree. And the queſtion is, whether the 


caſe is within either of the deſcriptions of this 
rule? It has been inſiſted on, that the point of 


equity was as fully before the court as now; the 
point is that Norris was counſel for teſtator in making 

the ſettlement and will, and was truſtee for the term 
of ten years. That at the death of teſtator, Oliver, 


junior, was an infant, and Norris, during the exiſt- 
ence of his truſt, and the minority of Oliver, pur- 


chaſed this reverſion, and therefore, that whatever 
;ntereſt he took thereby, it ought to be conſidered 
28 pl nach of truſt, and he taking it as a truſtee = 


poly 
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only. Now it is manifeſt, theſe facts appeared be- 
fore in the other cauſe : For the will is ſet forth in 
that bill, and anſwer, the truſt term, and that Oliver 
Le Neve at the death of teſtator was an infant, and 
though no inference need be made in the bill, 
yet the facts from whence inferences were 
to be drawn were in iſſue before the court, and 
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though the parties made a diſtinct point to the for- 


mer hearing, yet they did not prejudice their mak- 


ing uſe of any other points: I am of opinion there- 


fore, there is no ground hitherto for granting a 


bill of review, 


ts to the! bnd queſtion, Whether they are new 
diſcoveries or not? Iam of opinion they are not. 
It is not neceſſary to ſhew only that matters were 
not known to the parties themſelves ; but if known 


to the counſel or ſolicitors or attornies, it is ſuffici- 


ent, otherwiſe there would be no end to things. 


As to Norris's being concerned for old Oliver, it ap- 


5 pears by theſe deeds :—Theſe deeds came out of the 


hands of Martin, who admits he was attorney at 


law on the ejectment, and it is plain from Martin's 
letters to Snell, 11 May, 1732, Scit. We are 


not prepared to go in commiſſion, that he was ſo- 


Facts coming 
to the know- 


ledge of a 


party's agent 


or counſel is 
notice to the 


party himſelf, 


licitor in the cauſes here in 1732, though he was 
an attorney who lived in the country; next is the 


letter of zd April 1679, and I do not ſee what infer- 


ence can be made thence, but that old Norris was 


a truſtee. This too comes out of Martin's hands. 


As to the bill filed by Norris and Oliver, when an 
infant, this was manifeſtly produced at the trial of 


the ejectment in 1731, and read by plaintiff's fa- 
Farr ten years before publication paſſed in this 
court! 
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court : For whether properly read or not-is not the 


queſtion: It was then known, and therefore no 


new diſcovery now. - 


— 


old Norris, and the aſſignment of the leaſeholds re. 


newed uf ſupra: This though a new diſcovery, 


yet is not material; becauſe the aſſignments were 
known : Yet taking it for granted they were all 


new diſcoveries, in the ſtrongeſt light they cannot 
amount to more than corroborating proof, 


„ 


This leads me to the ſecond general queſtion, 
which is the point of equity, and which I ſhall con- 
ſider at preſent merely to put an end to diſpute.— 


The truſt term is antecedent to the ſeveral limita- 


tions for life, and in truſt, and it is a tranſaction 
by no means to be commended or approved for a 
counſel, or truſtee, to purchaſe a reverſion in that 


manner, but ought to be diſcountenanced; yet the 


point of equity in regard to conſtruing this a truſt 
is prime impreſſionis, and has been compared to the 


caſe of a truſtee of a term or an executor's renew- 
ing leaſes in their own names; and I agree this of 


all forts of leafes, and the caſe of Rumford market 
was a very ſtrong caſe, the leflor having refuſed 
to renew with the ce/fur que truſt; but they 
all differ from the preſent: Becauſe the equity of 

thoſe caſes is grounded on the ſuppoſed tenant's 
right or expectation, and the known uſage of re- 
newal: For though the tenants have properly no 
right, ye he is 8 proferrod, and tho ground is, 
chat. 


As to the aſſignment of the term of ten years 
over in truſt to Oliver junior, this came out of Mar. 
tin's hands; and as to the bill filed by Oliver againſt 
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that the perſon who ſettles the term in truſt has a 


View to the courteſy in the renewal, the renewal 

enuring to the benefit of all the truſts : But here 

Was no truſtee of the inheritance : Norris Was no 
guardian to Oliver, junior, nor was he a truſtee for 
one of the remainder men more than another; 
for Oliver more than Peter, or Fraxcis. The maker 
of the ſettlement did not intend to give to either 
of the tenants for life this inheritance, if he was to be 


2 truſtee, the moſt likely was that it ſhould enure 
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for the benefit of him neareſt the reverſion, and 


then the preſent parties could take no benefit of it : 


and thovgh I ſhould be glad to conſtrue this'truſt 
for the benefit of the parties in the ſettlement, yet 


1 _ no grounds for it, or caſe or precedent to guide 
But there is another point, and that is the 


th of time and knowledge of theſe parties an- 


ceſtors : For upon this the ſtatute of limitations, 
if it commences in the life time of the anceſtors, 
will run againſt the heir, though an infant, and 
though length of time is no certain bar, yet it will 


affect the preſent petitioners for this purchaſe of 


| Norris was known to their anceſtors in 1709, twen- 
ty years before the death of Peter ; length of time 
is not only to be meaſured by years, but by the 
parties knowledge of their rights ; for from 1709. 
the treaties were on foot, and if Oliver had thought 
he had a foundation to call this conveyance in queſ- 
tion, could he have had more provocation than by 

his being diſappointed of a privy ſeal through the 
means of plaintiff's grandfather? And all the new 
diſcoveries appear to have come out of the ſtudy 
of Peter Le Neve: Had it come on in 1709, things, 
ad &c. gn have been Fer, and the par- 
ties 


Length of 


time, though 
not a certain | 
bar will affect 


parties whoſe 


anceſtors had 
a knowledge 


of their 
rights. 
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ties themſelves interrogated. They on the contrary 


offered to give 5000l. for Norris's intereſt : Shall this 
court now - indulge a bill of review to deem this a 


truſt, when ſubmitted to by the very anceſtors, for 
whom this truſt is to enure? And the reaſon aſſign- 


ed that this is a reverſion, and not a poſſeſſion will 


not do: for this was a queſtion about ſetting aſide a 


In a ſuit be- 
tween the 


| proprietors 


of provinces 
granted by 


the crown, to 
ſettle bounda- 


ries, the At- 


torney Gene- 
ral ſhould be 


a party. 


p'-rchaſe deed, and as to its being a remote intereſt 


it is plain it was conſidered by them as a very valua- 


ble one. Let the ee therefore be 3 
without coſt. 


Afterwards. an 1 Was 3 in 0 Houſe 
of Lords; but that MT, was E without * 


diviſion, 105 1 


Pax again Lord Ballon. 


THE phini f in this caſe were, John Pen, 7 homas 


Pen, and Richard Pen, proprietors of the province 
of Penſylvania in America, and the territories thereof. 


The bill was brought to have a ſpecifick perform- 
ance of articles of agreement, dated 10 May 1732, 
to aſcertain the boundaries between the provinces 
of Penſylvania and Maryland, and what are called 
the three lower Counties lying between the ſaid 
provinces, and likewiſe for a ſatisfaction for the 
coſts and expences which the plaintiffs have been at 


on account of the non-performance through the 
means and contrivance of the detendant and his 


| agents. 


Milliam Pen, grandfather to the hintiff, had by 
will deviſed to ſome other Pens 49909 gere, ta 


take 


N 


ra 


Ke 


Caſes in 0 


| Gs the ſame i in any af the parts of Penſytoania that 
were not cultivated : Several and continual contro- * 
verſies had ſubſiſted from the time of the original 


grant to the Pens in 1652 between the preſent par- 
ties and their anceſtors concerning thoſe three coun- 


ties, and boundaries of their ſeveral provinces, and 


bloodſhed had frequently enſued upon them. In 


ty was to execute reciprocal releaſes, On theſe ar- 
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the year 1732, plaintiffs and the defendant came to 
an agreement, and articles were drawn up and exe- 

cuted between them, purporting that a line ſhould 

be drawn between the ſaid provinces, and each par- 


ticles was indorſed a covenant on the part of the 


deviſees of the unlocated lands under the will of 


William Pen, the grandfather. that they would not 


obſtrua the performance of theſe articles or the 


right the defendant might derive to any lands under 


the ſaid articles by any claim they might make or 


5 lien they might have thereon. 


ee 55 the defendant baving room to 
doubt the title of the plaintiffs to theſe three lower 
counties, and that the right remained ſtill in the 


crown, applied for a grant of thoſe three counties 


from the crown, and the plaintiffs oppoſing it, all 


proceedings were ſtopped until the right dran theſe 


articles was ſettled 1 in this c court. 
1 were in W to ſettle which were 


boundaries of Henſylvania. 


the northern boundaries of Maryland, and entern 


11 was objected by the defendant, Firſt, that there 


Was a want of title in the plaintiffs, and therefore 


that 


1 we 
= 4 „ 4 . > Wh 4" 
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F745: that theſe articles could not be carried into execu. 
oo tion: Secondly, That this is a cafe ont of the juriſ- 
again diction of this court: Thirdly, that proper parties 
Lord were not before the court; and that the attorney 


BALTIMORE. 


be fettled. 


general on the part of the crown ought to have 


been made a party, as likewiſe the deviſees under 


the will of William Pen, the grandfather, who 
had indorfed, and were Aw parties to IE” ar- 
ticles. 


Pex Conran. The objeftion of the . to 


theſe premiſſes being in the crown is the weakeſt 
of the objections; and the ſingle point in this 
caſes, is, whether as the matter ſtands, this 
court can decree a performance of thefe arti- 
cles? If theſe lands were in England, without 
any articles of agreement, the bounds might 
This is a queſtion between feudato- 
ry Lords, proprietors of provinces: And con- 
cerning not only their private intereſt, but 
the rights of government and the right of 
private perſons, and has been well compared 
to the caſe of the Lords marchers. 


If a private 
queſtion aroſe between tenants there, it was deter- 


mined in the court of the marches, on which a 
writ of error lay in the King's Bench, being depen- 
dant on the crown of England; and on that account, 
all diſputes between lords marchers were determined 
originally in the King's Bench, as the piace where 


the writs of error in private affairs lay. So here 
the diſputes of private perſons in the provinces are 
determined in the courts of the province, on which 
a writ of error by way of appeal lies before the 
king in council. Therefore queſtions between pro- 
prietory 


Caſes in Chancery. 


prietory lords, in any to the ancient law a 


the marches muſt be determined before the King in 
council, and always is ſo, notwithſtanding the ſta- 


tute of the 16 Car. 1. which reſtrains the power 
and juriſdiction of the privy council; but a court 
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of equity. juriſdiction is in perſonam, abt therefore 


can extend it wherever the parties perſons are with- 


in its juriſdiction: But here are in this caſe articles 


of agreement between the parties, and the ſole queſ- 


tion is, Whether a complete final decree can be 
made in this caſe, without theſe 285 Vene the 


court. 


Objections in this court for want of parties are 


favourable objections, and therefore made; and on 
the other hand, this caſe in order to be heard muſt 


have been attended with great expence. The ob- 


jections are of two kinds, public and private; the 
firſt is, That the Attorney General ſhould have 


been a party: Secondly, That the grand children 
and deviſees of William Pen of the 40, ooo acres 
ſhould have been ſo too. As to the firſt, it is in 


force, by two reaſons, one, that the right to the 
three counties remains ſtill in the crown : If it had 


reſted upon that, if Lord Baltimore had no right, 


and an abſolute one in the crown, I ſhould have 


thought it no objection in that caſe againſt the 


court's decreeing ; ; becauſe the agreement was nu- 
gatory, nor no objection for want of parties: The 
other reaſon is, that ſuppoſing an equitable right in 


the plaintiffs, the legal right is in the crown: And 


to ſhew that, the defendant inſiſts on the feoff. 


ment made, and that the duke of 77k had not 
the _ eſtate, till ſix months after his grant to 


Pen. 
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1745. Pen. If that ſhould be the caſe, that will certainly 
ht an require the Attorney General to be made a party : 
again For whatever lands he had before he was king, he 
Lod ig afterwards ſeiſed of in right of his crown. The 


out to be the caſe, the plaintiffs will have the be- 
nefit of it: But the Attorney General, in order to 


it, muſt be before the court. It is true, you 


cannot always have a decree againſt the Attorney 


General, yet he muſt always be a party: For though 
the Court of Exchequer cannot decree againſt the 


King to convey, yet they will ſtay the proceſs of 
the crown to impound the profits: And thoſe not 
being lands within the ſurvey of the Court of Ex- 


chequer, this court can take notice of it equally. 


And if it ſhould appear that thoſe three counties 
were compriſed and paſſed legally in Per's. firſt 
grant, it will prevent the Attorney's being a party 
on that account. But the moſt material ground 
for making him a party is, that this agreement 
which is faid to concern the proprietors of the ſaid 


provinces only, will and muſt in the courſe and na- 
ture of it determine and affect the private proper- 


ties of the ſubjects of thoſe ſeveral provinces : For 
here are powers of government, juriſdiction, legiſ- 


lature, raiſing ſubſidies, together with all kinds of 0 
Tbe bounda- military powers granted by theſe deeds: If, in ſuch 


ries of pro- 


vinces grant- Caſe, proprietory Lords are to alter the bounds of 
ed by the their provinces, without the privity and conſent of 


crown, can- 


not be alter. the crown, by whom alone ſuch powers are veſted, 
ed without directed and diſpoſed, conſider the inconveniencies 
the conſent . 4 1 

oc privity of that muſt follow; this is no leſs than transferring 
the crown-. Hands into different juriſdictions, legiſlations, &c. 


vou 


king may be a royal truſtee, and if that ſhould turn | 
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you ſubject the people to different government, 
different afſemblies, laws, courts, taxes, to which 


they never aſſented by their delegates; a quite dif- 
ferent caſe from where they alienate, and the ſta- 


tute of the 7 & 8 W. 3. c. 22. ſet. 16. implies as 
much: But this is not the caſe, for admitting they 


may, the perſon is only there changed, not the ju- 
riſdictions, legiſlations, &c. If this be ſo, can ſuch 
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againſt 
Lord 


BALTIMGRE, 


a caſe be determined here without the repreſenta- 


tive of the crown before this court? And though 


ſuppoſing he was, that they could not decree the 
crown to licenſe and conſent that the parties might 

transfer as above; yet he ſhould be a party to ſtate 

the right of the crown, and ſhew his objections; 
and a ſtronger caſe to require him cannot be, 


It has been faid this order of council has reſerv. 


ed ſuch rights after the determination here ; but 


that is a miſtake in reſpect to the order; for it does 
not ſay or mean after the determination: of the 
cauſe, but of Michaelmas Term next, meaning this 


term: There is no reſervation therefore of the 


oniy, I could certainly, notwithitanding this; but 


1] am to give a judgment, a decree; I muſt decree 
that theſe articles be performed, decree the naming 


commiſſioners, and making conveyances: Can 1 
do this, without Knowing whether the crown con- 


ſents by the Attorney General? I am of opinion 
therefore, that Mr. ee General muſt be made 


a party: 


As to the other, /ci/. the deviſees of the 40, oo 
acres, 4 am likewiſe of opinion, that they ought to 
5 have 


rights of the crown. If I was to give an opinion 


— 
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4 1745. have been parties: If they had been no parties to 
5 the articles, they need not to have been ſo here; 
14 PEN z 
1 againſt but by their indorſement of the ſame date with the 
1 N 1 articles, they are actually made parties: they under 
} hand and ſeal teſtify their aſſent to the articles; if 
} w had been named in the body of the deed, 
I they muſt have been named parties ; for the court 
. muſt decree an entire performance, and indorſe- 
E . ment is part of the deed. Let the plaintiff be at 
7 | liberty therefore to amend bis bill, as he ſhall be 
= r on payment of tha s common coſts of the 
. day 0 e). 8 ; 0 ; 

Vide pe caſe # the te 1 Man, before the 

ue. | 
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0 GREENSIDE again/? BENSON. 


An action O HUDSON 1 1 to the zl 


3 0 dant the ſum of zool. by bond, died inteſtate; up- 


law upon on his death, his widow took out letters of admi- 


; ee 1 niſtration, and gave the uſual bond, as directed by 


ordinary by the ſtatute 22 & 23 Car. 2. to the ordinary, the pe- 
an admini- nalty of which was 60ol.; and the two plaintiffs 


ſtrator, and 
that he did were her joint ſureties therein. Afterwards they _ 


not exhibit exhibited an inventory of the inteſtate's effects to 
an inventory | 


of inteſtate's the amount of 1611. 198. The defendant Benſon 


0 "oY having firſt applied to the widow for liberty to ad- 


Ut. ment ofa miniſter, as being the principal creditor of the inteſ- 
4 | „„ eee | | date, 
N | 2 Atk, 248. as | | | 
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da 


? 33 00 Vid. 1 V. 444+ Decree upon the further hearing. 
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Caſes in Chancery. 


of kin. However, theſe directions not being found- 
ed upon an act of parliament, were of themſelves 
ineffectual; and hence arofe the practice of taking 
bonds from adminiſtrators by which they bound 


themſelves to a true and faithful adminiſtration of 


the inteſtate's effects. Notwithſtanding ſuch bond, 
it was never in the power of the ſpiritual court to 
compel the payment of debts; and there are fre- 
quent inſtances of prohibitions granted by courts of 
common law when they have endeavoured to ſet 
up ſuch a RD. 


HY ned came the ſtatute of Hfiributions, f 


hich was only intended to legitimate what was 


0x debts reſted exactly on the ſame tooting as be- 
fore. 
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GaEENSIðR 


againft 
Buxso0Nn, 


| the practice of the ſpiritual court before, and not 
to enlarge the juriſdiction ; wherefore the payment 


Tis true the words of the bond are very gene- 


ral, and the clauſe Well and truly adminiſter the 


© aſſets of the inteſtate,” may, in a general ſenſe, 


be applied to creditors as well as legatees: But in 
the caſes which have aroſe upon this act of parlia- 
ment, the courts of law have ſettled the conſtruc- 


tion of theſe words: The firſt is, that in Luv. 


882. Brown v. the archbiſhop of Canterbury; where 
an action was brought on an adminiſtration- bond, 


and the breach aſſigned was, That. the dee ne 
had not duly adminiſtered, in not having paid a 


certain debt: Upon demurrer, judgment was given 
for plaintiff; ; but afterwards upon writ of error 
reverſed | in the Exchequer Chamber: Becaule, 


though * 
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Caſes in Chaney. 


though the breach aſſigned was within the words, 


yet not within the meaning of the bond. In Salk 
316, 'tis held, That though a perſon intitled to diſ- 
tribution may ſue an adminiftration-bond, for want 


of adminiſtrators. having delivered i in his account 5 
yet a creditor cannot. 


"nc the courts of common low have con- 
grued thoſe bonds, that no uſe can be made of 


them, either for the payment of debts, or the tak- 


the adminiſtration- bond, and the breach aſſigned is, 


ing an adminiſtrator's s account for the benen of a 
creditor. 


But how does the caſe ſtand here? In the pre- 
ſent an action has been brought at law: and the 
court of law, which had a proper juriſdiction, has 
determined, that this is ſuch a breach as the ordi- 


nary might aſſign, and might recover upon; and 


therefore, the queſtion comes to this, Whether 


there is any ground in this court, diſtinct from that 
at law, to give relief? And I am of opinion that 


there is none; but that the determination at law 


was right: for this caſe is different from the caſes 


| Which have been mentioned: Conſider the ſtate of 


it; a verdict is firſt found by a jury, that there 


were aſſets ultra that ſum which appears to be exhi- 
bited in the adminiſtratrix's inventory; upon the 


ſtrength of this verdict, an action is brought upon 


that ſhe did not exhibit an inventory of the inteſ- 


tate's effects: And this is ſuch a breach as is 
within the meaning of the bond, and of the act of 
ons for it is part 0 the juriſdiction of the 


eccleſiaſtical 
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tate, and being, denied, finding that her inventory 
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— 
amounted to no more than 1611. was very ſuſpicious Channak 


of fraud; and therefore ſent certain perſons to in- 
ſpect and take an account of the inteſtate's effects; 
who. reported them to be worth 280l. and up- 
wards; upon this he brought an action upon his 
bond againſt the adminiſtratrix *, to which ſhe 
pleaded nul afſets ultra 541. Benſon replied uli. and 
upon proceeding to trial gained a verdict and Judg- F 


ment vo e 


* N. B. It rivets that ihe adminiſtratrix had 
paid 10 ﬆ. for arrears of rent, which being a debt 
equal in its nature to a bond debt, ſhe had a right 
to prefer: ſhe had likewiſe expended 51. upon her 


huſband's funeral ; but it ſeems the Court of Chan- 
cery never Allora gore than 408. againſt creditors. 


Some time after, at the inſtance of defendant 


againſt. 
Bex SON. 


Benſon, three actions were brought in the name of 


the ordinary, upon the adminiſtration bond againſt 
the widow and her two ſureties, the plaintiffs, and 
the breach of the condition aſſigned was, That ſhe 
had not duly adminiſtered, becauſe ſhe had not de- 
| hvered a true and perfect inventory of the inteſ- 
tate's effects; and judgment was obtained upon 
theſe actions likewiſe for want of defence: upon 
which the plaintiffs, the ſureties, have brought this 
bill, in order to be relieved againſt the two judg- 
ments obtained at law againſt them, upon this equi- 
ty, That ſuch adminiſtration-· bond ought not to be 
put in ſuit by the ordinary for the benefit of credi- 
_ the Payment of debts not being one of thoſe 
N purpoſes 
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Before 22 & 


23 Car. 2. 


inteſtate's 


effects diſ- 
tributed pro 
falute anime. 


Caſes in Chancery. 


purpoſes for liel that bond was given as A ſe 
My. 


Sy two queſtions were Ol Firſt, Whether 


the plaintiffs were not intitled to be relieved: abſo- 


lutely againſt the judgments, and to have them in- 


tirely ſet aſide. Secondly, If not intitled to ſuch 
general relief, yet whether they were not intitled 


to ſome relief, and what! ? 


Lord CrancrLLon, It has been inſiſted for the 
plaintifls, That the defendant Benſon has no right 
to make any uſe of this adminiſtration-· bond; for 
that it was intended by the ſtatute only to ſecure 
the performance of ſuch things as are under the 
Juniſdichon of the ſpiritual: court: 


That the ſpiritual court cannot 3 juriſ- 


6 diction with regard to debts, which are only reco- 


verable in courts of law; and therefore the pay- | 


ment of debts is not one of thoſe things for which 


theſe bonds are intended as a ſecurity. It muſt be 
admitted that this is a true and proper conſtruc- | 


tion, and well warranted by caſes in the books. 


Before the Ratnte 22 & 23 Car. 2. the law of ad- 


| miniſtrations depended upon the two ſtatutes of 


Edo. 3. and H. 8. which directed the effects of the 
inteſtate to be diſtributed pro Salute anime, and in 


pious uſes : But great inconveniencies being found 


to ariſe in families on account of this ſort of diſtri- 


| bution, the ſpiritual court fell into a method of di- 
recting adminiſtrators to diſtribute among the next 
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Caſes in e 


eccleſiaſtical court to enki] an dnloifirator 
to exhibit an inventory at the inſtance of a 


creditor, and it is the conſtant practice for cre- 


ditors to ſue in the ſpiritual court for that pur- 
poſe, and never prohibited by courts of law : 
And therefore this caſe does not fall with- 


1945. 
1 
GREENS1IDE 
againſt 
BENSON. 


The eccleſi- 
aſtical court 
can compel 


in the reaſoning of the caſes abovementioned: 12 admini- 


The breach here aſſigned is manifeſtly 


ſtrator to ex- 
hibit an in- 


in wrong and prejudice of a creditor in a ventory at 


matter which falls within the juriktliction of 
ſpiritual courts— And theref{ the condi- 


tion being broke, and the bond forfeit, there 


is no foundation to come into: ths. court for 
| rellef. 


But it is objefted, that a creditor cannot 
examine into the inventory, but muſt take it 
as it is, and that in the preſent caſe an inven- 
| tory has been in fact exhibited, and the credi- 
tors, cannot examine in the ſpiritual court, 
| whether it is true or falſe And to this pur- 
Pole is cited. the caſe of Bellamy and Alden, 
Noy. 78, and 1 take it to be true, that a cre- 
ditor cannot cite an adminiſtrator to prove and 
make out his inventory in the ſpiritual court: 
But is not the delivering a falle inventory 


the inſtance ' 
of a creditor. 


Latch 11 7. 


A lor 
cannot cite 
an admini- 
ſtrator to 


prove his in- 


* 


2 breach of the condition in the bond ?—Sup- 


poſe the inventory in this caſe had amounted 


to no more than 5g]. would that have come with- _ 
in the meaning of the bond ?—To fay that, 


would be to ſtrike out the words, —“ True and 
perfect. To cite the adminiſtrator to prove his 
inventory is one thing and to aſh ign a falſe 1 inven- 
| , OEY. 


n 


1745. 


GRrEENSIDE 
againſt | 


BENSON. 


Caſes in Chancery. 


tory as a a breach of the condition, of the bond is 
another. 


The ſecond queſtion is, whether the plaintiffs 
are not intitled to ſome ſort of relief, i. e. whe- 


ther the judgment ſhall ſtand as ſecurity to the de- 


fendant for his whole debt, or only pro tanto as the 


aſſets remaining in the hands of the adminiſtratrix 


will extend to pay in a courſe of adminiſtration ? 
And I think it would be hard upon the plaintiffs to 
be obliged to pay any more than what ſhall appear 


to be due upon the account : For though bail are 


in general anſwerable in default of principal; yet 


where it is a matter which depends upon an account, 
this court will not ſuffer the penalty to be made uſe 


of againſt ſureties, any farther than for ſecuring 


the payment of what ſhall be aſcertained to be due 
upon the account. Beſides, in the preſent caſe, if 
the ſurety ſhould be compelled to pay defendant 


his debt it would be attended with this peculiar 


| hardſhip, that they would be bound by a ver- 
dict obtained for want of defence where they 


were no parties to the ſuit. Every body knows 


wierd ety ſuch things paſs at aſſizes when 
there is no defence, and What might evidence is 


| taken. 


Therefore let it be referred to the maſter to take 
an account what is due to the defendant Benſon, and 
likewiſe what aſſets remain in the hands of the ad- 
miniſtratrix and let ſuch aſſets be applied in pay- 
ment of the ſaid defendant, Benſon, his debt and 
colt ; And upon payment thereof, as far as the 
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1. A SEPARATE report may be directed of what is 


due to a dowereſs, without entangling her in a gene- 


Tage 


or” 


ral account of incumbrances, - — 253 
2. Equity will allow intereſt upon a groſs ſum laid out 
by one merchant for another, though there was an 
account current between them, be - . — 285 
ACTION. 
I. In penal aQtions upon Natutes ſubſequent to 21 ; Fac 
1. an affidavit that the cauſe of action accrued within 
a year, is not neceſſary, WS 
2. The definition of action in the civil laws i is the eh "IE 
of ſuing, or jus proſequendi, Wn - "0 39 
3. An action can be maintained at law upon a bond paſ- . 
ſed to the ordinary by an adminiſtrator t 
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ö ditor car not cite an adminiſtrator to prove: his 
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ner's contract which is under el. 53 
Where there are any other covenants” than the uſual 
ones in a contract between a maſter and mariner, the 
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admiralty court has no juriſdictio n 0 


on PR g 8 
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AFFIDAVIT. 


| 7 Not eee to a bin brought for ace of 5 
dc, — - — 188 
2. An aſfiqavit of the death” or 8 banks fon of the 
witneſs, i is n before examinations 4. bene ſe 
can be publiſhed, - - oc 193 | 

3. If there be no affidavit of the commiſſion of waſte, the 81 
court t will not interfere before anſwers Hs; 258 
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„ AMENDMENT. 


1. The - die of the courts 1 altered with LY 
to amendments, „ -, 88 

2. Anciently a party was not ſuffered to ; amend after e en- 
try upon record, „„ „ | 
3. A great 


T HB jI M D x: 


3 A great numder of amendments have been alowed ; af 
ter arguments upon demurrer, = - 


+ In amendments at common laws there is no ditine- 5 


tion between criminal and civil caſes, 5 Ale; 
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5. The ſtatute of Jeefails « confined to civil caſes, on ac- _. 


; count of the words © plaintiff and « defendant,” 


6. Inſerting the names of a ſpecial jury in a pannel an- 


nexed to the writ, inſtead of inſerting them i in the Hab. / 


corp. is a defect amendable after verdict, je if 
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ANNUITY. 


1. Aa annuity cannot paſs Dy: way of deatis aorta cau- 
In neti ,, —. 

2. AR annuitant for life, is not to abate in a proportion 

with pecuniary legatees, upon a defect of aſſets, 


„„ d ee 


18 The court - will only interfere in caſes of neceſſity be- 
3 


fore anſwer put in, . — 
2. A feme covert obtains an order to anſwer ſeparately, 


144 


207 


206 


if ſhe does not anſwer ' Purſuant thereto, ſhe i is liable t to 


+, arreſt, NE Bbc abr. ont $34 
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3. Equity will not erftrain a man in the exerciſe of bis ; | 
250 


i trade before anſwer, 1 „„ 9, 
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1, Sihed the fat, W. 3 q member of parliament cannot 


be arreſted, =. „ 1 
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2. E Whether a party can be arrefled upon, a Sunday 
by virtue of an attachment for a contempt of court ? 


gt mtis, 6 3 wo 2 8 = : - 101 
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3. A magiſtrate may arreft a man for 2 . even, before | | 
indictment found, in motive ee 103 


4. A feme covert is liable to be arrefted by the . 


at arms for not putting in a ſeparate 1 purſuant 5 
to an order obtained at her 0wn e - 258 


: ARTICLES. | 
1, A. by articles of apreement edvenands to make uſe of 
bis ſhip i in the coal trade for B. for 12 months, and #6 


pay the ſeamen's wages, in conſideration whereof B. 


| covenants to pay A. 421. a month; the payment of me 
6 ſdeamen is not a condition e E15. 
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1. An anmuitant fag life is not to 1046 in proportion 
with pecuniary legatees, upon a defect of aſſets, 206 
2. In marſhalling aſſets, equity will apply the Pt de- . 
 ſcending i in exoneration, 6f a devil © K | 301 

| itor exhauſts perfonal alles, the. | 

ng? contract creditor ſhall Rand in 155 Place, "rh 
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ASSIGNMENT. gu- Bax. Fe Ne, „ 


"Ta A college or ts 150 becomes, a, bankrupy but f 
beſore aſſignment, His goods are ſeiſed under a warrant : 


1 2 e che lapd: tax, thi 7 
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ſuch a ten as earmot be defeated by the ſubſequent a af. 


ENG n 


ſignment, * n 4 ; 13 
> Though the property is not Ah div eſte d out K 
_ the bankrupt until alignment, yet when that is done, 
it relates to the time of the bankruptcy committed, 175 | 0 
As to avoid 3 all intermediate acts done | by the bankrupts 
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1. A plea of an 2 to a vl for the fame matter al- 
lowed, where jt did not appear there was any diſco- 
very of new evidence, ſubſequent to the award, or any 
fraudulent concealment of evidence by 1 me defendant 3 
at the time of the award, e . 206 


——— 
1 e 


' 4 
1 
1! 
a 
fi 
ö 
4 1 
1 
* 4 
wo 
+ ut 
13 


2. Awards are in many reſpects different from decrees, 300 
3. Any eee of evidence 2 fraud, will open. an 
))%%%% ² ᷣ OE a8 ir I, 
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BALL. 


oi party found guilty of dag l by 90 coroner” 5 
112855 is not to be admitted to ball, if wag! crime * 


M7» WM” 4 


on the evidence appear to be murder, R 0 
2. Nor can he upon an application to be admitted to bail 
enter into proof of his _ nr 'he may of 
the miſeonduẽt of the j jury, „ 3 iD id. 
3 Writs. of error (ram wobis are Dot vithin the ſtatute | 
which requires bail on writs of error, „ 125 i 
| 4. A” ieſendant is not to be held to of rand bail in an 
92 | action 
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en upon a vent where we original action 
did not require bai, ©. L 00 2 655 
5. But it is now ſettled, that a defendant may be held 
to ſpecial bail j in an action on a judgment for 10l. for 
damages and 01, though the ee debt alone were 
under rol. in notis, 0 - 56 567 | 
| b. Though bail i in general ; are Je in default of 
their principal, yet where it is a matter which depends 
upon an account, equity will not ſuffer the penalty of 
= . a bond to be made uſe of againſt ater, further than 
to ſecure © the um due, e W 344 


bpaNKRUPr. ni. ASSIGNMENT. 


8 1. A collector of the land- tax a a banktupt, but 
before aſſ gnment his goods are ſeized under a warrant 
; ſrom the commiſſioners of the land-tax, this creates 
ſuch a lien as cannot b. * 7 the ſubſequent al- 


nr 
5 x * > Sores * = 


* Ggnment, . 7 ads GD 1 
2. No intereſt in the bankrupt s effects veſts in the com- 
= miſſioners, but a power only of. making an aſſignment, "17 
; . Where execution is executed, and after the defendant 
2 bankru pt, the ſubſequent bankruptcy win 5 
not affect the execution, otheryiſe if it Fad been exe· 
Fo = cuted fince the dankruptey committed, l 10. 
—_ „ The delivery of the writ to the ſheriff without an ac- 
1 . tug] execution thereon before the 200 of bankruptey, 
is no bar againſt the aſh igneer, 18 
3 The property until ail ignment 1 is not in the . 
honers, nor is it in abeyance, | but in the g's: 
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6. A warrant from the commiſſioners of the land- tax be- 


ing deſigned by the act of parliament in imitation of 
the remedy by extent, will prevail againſt aſſignees, if 


executed before aſſignment, though after bankruptcy, 19 


7. If before aſſignment there is an actual ſeizure for a 
debt incurred to the crown before the bankruptcy, 
there i is ſuch a lien on the bankrupt's goods created, 
as cannot be defeated by the ſubſequent aſſignment, 19, 20 
8. The king is not bound by the ſtat. of bankrupts, dd. 
9. A bankrupt can do no act injurious to creditors, af- 

ter an act of bankruptey committed, 
10. A conveyance made by a man who afterwards be- 

came a bankrupt, ſet aide as an abſolute conveyance, 
and ordered to ſtand as a ſecurity for 0 much as was 


really due, wy” - | >; 9 5 | 286 


1 1. A. ſells goods to B, in n the courſe of trade, and after- wo 
wards takes an uſurious bond: B. becomes bankrupt, i 
Qu. Whether the bond extinguiſhes the precedent | 
book debts ?—Or whether A. can proye eggs of ſion 


under the commiſſion? 2 wt | HE 7489 


12. The aſſignees of a bankrupt are not dhmpellable to 
Pa what | » Nea 1 N an ufurious contract, in 5 
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notis, . : 4 8 3 I ho ky * a 1 N | oh 294 


BARON AND EME. 


1. Where huſband "and wife execute aide of ſepara- 
tion, the former renounce al right o the latter, in 


notis, 5 — - IH 5 « | I52 


2. A feme covert is liable to be arreſted by the ſerjeant at 
arms for not putting in a ſeparate anſwer, purſuant to 
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l An order 2 at her own requeſt, - "WW 2 58 
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BILLS OF EXCHANGE AND. PROMIS. 
--SORY, NOTES. Vide EVIDENCE. 
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1. An ation lies upon a bill of exchange againſt A. who. 
accepts it generally, though it was directed to bim as 

caſhier of a company, and he defired to place it to 

5 „ their account, _ 3 — 


e ee eee 


bt | 1 Bills of exchange are contracts of a particular nature, | 


| | and they mult appear in writing, and no o extrinſic evi- 

: 5 c | dence ought to be admitted, wu 

_ 1 3 An inſtrument i in the form of a bil of exchange, di- 

| he, recting money to be paid out of a particular fund, is 
not a bill of exchange, put operates oly, as an ?ppoint- 
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ment to pay money. 5 - - 


=_ 5 1 + A letter of advice is a private tranſaQtion between TY 


5 185 | haye any knowledge as „„ | - 


55 Admitting evidence to deſtroy a bill -of exchange, 


prevent circulation, f FO ; , 
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it is not neceſſary to ſtate i in the declaration, that there 
was a default of f pax ment by the drawer, „5 
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We 15 | 3 | Equit Ys 5 F 25 5 


= 5 „ native of Joly bog we bulk of his perſonal 


-drawer and drawee, and which no other perſon ean 


would render it dangerous to take an indorſement, and 


| 6. In an action againſt the indorſer of a promiſſory note, | 


"Is A 1 acceptance is ſufficient to charge the acceptor, 
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id. 
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72 


81 
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property in that iſland, dies there inteſtate, but a debt | 

is due to him by. ſimple contract in England ;—a bill 
for a distribution of Gas debt according to the | laws of 

England, diſmiſſed, * * 165 
3. An infant though he recovers poſſeſſion by law, may 
have his bill in equity retained for the meſne profits, 182 
4. Where defendant had no notice of the plaintiff's title, 
nor had any of the deeds in his cuſtody, equity will 
decree an account m7 from the time of filing the 

bill, . — — - 183 
8 Where a plaintiff has been kept out of poſſeſlon by 
ttße fraud, concealment, or miſrepreſentation of defen- 

_ Gant, upon a bill in equity for diſcovery and relief, an 

account of the profits will be decreed from the time of 

title accrued, „„ - 


s 184 
6. A man who brings 4 a bill for the diſcovery and produe- 
tion of a deed at a trial, need not annex any affidavit 


to the bill, for that is only required where the bill ö 
"ſeeks relief 1188 


7. A bill of interpleader will not tie where no legal te 
Rae been taken, M E260 
8. A bill of interpleader lies where there are two | Ghim- 
F ants, each of whom can have his remedy. at law againlt 
the plaintiff in the interpleading bill, 1 261 
9. A bill will not lie againſt the debtor of a debtor, 285 


10, A petition for a bill of re fiew diſmifſed, it not ap- 


pearing that there was any error upon the face of the 
decree, or that there was any material new proof 
which could not have baile {90s uſe of upon the for- 
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BON. Fade IN JUNCTIO N. 5. 


N ts. 


I. A bond conditioned t to reſtrain a man from the exer · 
ciſe of his trade for a limited time, within a particular 
diſtrict, and upon valuable conſideration, is good, 


Mt A bond given by an executor to a ſimple contract 


creditor of his teſtator, i is an extinguilhmegt of teſta 


tor 8 debt, | | * ; - Wet: — 


3. Where the creditor of; a rider takes an as bond, 
and the trader becomes bankru pt;—quere, Can the 


2 09 


creditor prove the bond, or the original geds under the ; 


commiſſion ? 5 . „ = 
4. An action can be maintained at la upon 2 bond pal 
ſed to the ordinary by an adminiſtrator, LEO 


"nh is a good alignment of a . | 9 5 
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289 


335 
+ That he did not exhibit an inventory of inteſtate” 8 ef. 


id! 


1. The canons of ho: are not abligatory. on the laity, . 


as they have never been, confirmed 27:2 act of parlia- 


* 


| ment, e 28 = — N 5 76, 112 


2. There are I's canons which relate to. clandeſtine 
marriages, = | * A 


12 12 


3. The authority by which e canons. are Ade is the * 


ſhops and cler 


in conygeation aſſembled, by n 
licenſe, and afterwards conh 


med by the king, = 
+ There are many proviſions in the canons of 1603, 
laratory of 98 


* — 


| ancient uſage of the church, - 


. 


that are of ancient allowance, and dec 


7 There is 2 ſubſtantial difference Rey the ancient 


anon; made i in the general council of the church, and 
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| confirmed 
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confirmed by the emperors after they became chriſ- 
tians, and the modern canons made either in a national 
or provincial ſynod, and confirmed by the crown, 117 
6. If the deſign of reviſing the ancient canons had been | 
effectually carried into execution, the improved ſyſtem 
would have derived i its binding force from the autho- 
rity of parliament, "HR "fm - 4 192 


; CANTERBURY, . e I 


CASES DOUBTED OR DENIED. 


The dittinction i in Smith v. Sach Salk. 1 30, with reſpelt 
to acts done by a man and his aſſigns, and thoſe done 


to a man and his N fad to be a nice one, and 
hard to be maintained, 3 2 ; ow 1 3 


; Wincburch V. Beloved, Salk 3 3 75 laid to be miltpote, 62 
1 Kol hr 754 %% SIS OS 0 id. 


| 2 Wil If. 15 75 The King 1 v. Wilkes, —as to what Lord 
| Cambden ſaid, that a libel is not a breach of the Peace, : 
ir notin VoÿI!;œ . e + 102. 


| 1 Bol Ar. 999. 2 50, Malle caſe, 5 3 3120 
6 Mad. a book not of the greateſt authority, . 26 


Pore 78, Bird v, b, 25, 127 


The King v. Ps 2 Ld. Non. I 3 33. I Stra. 579% 150 
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CHOSE IN \ ACTION. © 7 de Donati Mortis cap, 
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. Where cilichSvartint have accounted,: they cannot 


E 3 „ 535 


MF 


CLERK: oF TE MARKET. 
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1. Is | entitled to fees for marking and ſealing pots, but if 
he takes a fee for examining them, he is Ho to in- 
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| conDrrion. Vide COVENANT. 3. 


CORPORATION. 


1. Upon a * in a aus een information, e 1 
corporation itſelf cannot be diſſolved, but only the par- N 
ticular franchiſes abuſed, are ſeizable by the crown, 25 97 


2. The act of the majority of a corporation is the act of 


the whole, and mould be 8 e to its legal ; 
operation, 1 ("rs ,, OOO 49 
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juſtice of peace for an att done in the execution of * Tg 
aun muſt pay double 8 e „ 
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COVENANT. Vide PLEADING. 3 


I. is covenant for rent, tgning a breach. that defen- 
dant did not pay, &c. without faying or his aſſigns, is - 
ſufficient, it having been averred, that defendant huc 
uſque habuit & gaviſus gin, e IT 4 

2. Acceptance of rent from the aſſignee of a term by 
leffor, is not a good plea i in bar * covenant, though 


otherwiſe in debt, = - 40 


3. A. by articles of agreement covenants to make uſe of 
his ſhip in the coal trade for B. for twelve months, and 
to pay the ſeamen's wages, in conſideration whereof _ 
B. covenants to pay A. 42l. a month, the payment . 


the ſeamen 1 is not a condition precedent, 7 154 
COURT. 
1; > The e crown cannot credo: A new court contrary to the 
laws, 1 - — | vo | | - © 1&0 
CUSTOM. 


1. A Kütinm for the Maint 3 in an inferior juriſdiQtion to 
make oath that he has a perſonal : action againſt the de- 
| fendant, and that he believes the defendant will run 
away, upon which the judge 1 may award a a warrant, Kc. 
is not ſupported by an affidavit, ſtating that the | 


tf /u fu ſpecs the defendant will run away, — 4, 136 


2. Such a cuſtom held to be reaſonable, . 0 9 
3. It is no unuſual thing that affirmative laws ſhould not 

|  controul particular cuſtoms, „ 7 
4. An uſage in contradiction to a charter, i is void, 04-48 
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5. A prohibition will go to the &clebaſtical court, tak- 

izance of tithes or offerings claimed upon Rn 
hich is diſputed, _ 5 — INS 42 

6. By the cuſtom of Terk, when A real eſtate 9 

upon the heir, he cannot have a cuſtomary part of the | 
ne ProfiiFes, on; 15 F 195 


| DAMAGES. 


wie 
ob 


2. Under the ſtatutes lindtiog: the quantum of damage 


for which an action may be brought, the damages de- 
ran bt not thoſe found e the verdid, are the 


' 2 
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" ; 2 . 


' DEBT. 


1. The teſtator 3 the real ſlate with the payment 


of debts, yet the deren . 8 to a firſt ap- 


plied, - - = „ 230 
2. The perſonal eflate | is the fiſt fund for the P payment 

of debts, =_— _ «i Eo — | 2 34 
23 But it may be exempted by expres words or bee. oy 


o& 


ſary implication, - 133 7 - E 1 


= 


4. At common. law the i was not lle to > debts, 
the deſcent being broken, Tt Sian IB 
2 5 The ſtatute againſt fraudulent deviſes has; given an ac- . 
tion of debt jointly againſt the heir and Kulte, : 317 


. DEMURRER. Vide PLEADING. 


1. A demurrer alloweg, to a bill of interpleader, for that 
no legal ſtep by diſtreſs or otherwiſe had been taken, 260 


DEVISE. 


Page 
DEvISE. 
1. At common law the deviſes was not liable: to debts, 
the deſcent being broke, = — 312 
2. The proviſions in the ſtatute Ant fraudulent de- 
viſees were introduced for the benefit of creditors 
merely, aps (ou ® , e 0t wand 2. 


; 313 


1 2. Deviſees indorfin an article, concerning their reſts” 


tor's property, make themſelves parties to it, = 5 17448 - 


DISCONTINUANCE. 


AS 9 > fant 
8 „ 


1. Upon a diſcontinuance, both parties are out of court, 71 


DISCOVERY. u, BILL IN EQUITY. 


DISTRIBUTION. 


I, A native of 755 having the bulk of his Wee 
property in that iſland, dies there inteſtate, but a debt 
is due to him by ſimple contract in England; a bill for 
a diſtribution of that debt according to the laws of Eng- 
and, diſmiſſed, 1 e 

2. A man's perſonal ellate is s ſuppoſed to fallow is per- 
fon, and is diſtributable according t to the laws of the 


country where he is, - 


Ls 


3. If a man be an inhabitant of the province of ork, 
| and dies there, leaving goods both in that province 
and i in Canterbury, it is incumbent on his adminiſtra- | 
tor to take out adminiſtration in both provinces, and 
yet the whole perſonal eſtate will be diftriburable ac- 
) cording to the cuſtom-of Varks ; GER 
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4: Bafore: 22 & 23 Car. 2. iateſtate's effects were diſtri- 
buted Me Alu. e. 8 SA „ 


| DONATIO MORTIS CAUSA. 


1. A bond, hoe it be only a ch in in ain, i is a good 


| ſubjet of à donatio nortit canſd, - 202 


2. Theſe gifts cannot be qualified, P40 muſt be 4 


lute, and cannot be clogged with conditions, —in notis, 207 
3- They cannot be made of a thing which cannot paſs by | 

delivery, and therefore an annyity cannot paſs as a 2 

Aatio mortis cauſd, en wy” 8255 id. 


* 


= es * rr 
„ 1 
, | a 7-8 ow. 


DOWER. 


2, v er there are two tentnts in a writ of e, and 
one dies, and his heir and the ſurviving tenant bring 
error, and judgment affirmed, the value from the judg- 
ment to the affirmance ſhould be ww both the heir 


| Bf” -, - 
and the ſurvivor, df - — 21 


5 But though zl judgment againſt the e 0 be. 


for the benefit of the heir of the deceaſed tenant, yet 
ſuch heir may take adragtage of the e * . 
writ of error, - - | id, 
3. Where judgment is 1 iron errot bake a 
writ of inquiry ought to iſſue for the damages ſubſe- 
quent to the firſt judgment, N „ 6 
4 If a widow is entitled to dower, and her claim is . 
merely on a legal title, but ſhe cannot diſ 0 er the par- 
ticular lands, equity will aſſiſt ber to find out the lands, 


and 


E TN D E X. 


and decree her an account from the time of her title 
accrued, 6's . e 
5. A ſeparate report of what is due to a dowereſs may be 

directed, without entangling her 1 in a * account 


of incumbrances, 8 1 5 
EJECTMENT. 
"+ regular judgment in ejectment ſet aſide to have 
the merits tried, — - 
' ELECTION. 


1. The election of A mayor the tay after that which is 

| appointed by the charter, is void, — 

2. Where a man proceeds at law and in equity, unleſs 
there are ſpecial circumſtances, he muſt make his 

election, — e — 


ERROR. 
15 ls general a party cannot aſſign for error any thing 


beneficial to him - 
FE But that muſt be underſtood with this reſtriftion. that 
the party ſhall not aſſign for error any miſtake in pro- 


ceſs, delay, &c. which is in his favour, otherwiſe it 


is where the fault lies in the judgment, 6h 

3 After the judgment of an inferior court affirmed in 
B. R. a writ of error coram vobis will not lie, 

Ps A plaintiff in error may either alen matter in fact or 
law for error, but not both, 6 3 


. 5. Writs 
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which requires bail on writs of error, — 63 
6. An informal iſſue is cured by verdict, += 67 


7. Not only miſpriſions of clerks, but errors in * are 


amendable, — 1 —_ id. 
8. There muſt be a ebe error to induce the Attor-= 
ney General to allow a writ of error, 90 
9. Error appearing upon the face of a decree is ; ground 
fora bill of EW ) iin 
| * ESTATE. 


1. The aller 8 his ou be ih the payment 


of his debts, yet the 1 eſtate decreed to be firſt 


applied, e - . : 230 
2. The heir is entitled to have aid of the e eſtate. 
to — a W e | 316 
EVIDENCE. 
1. Exvinſie 1 e ought not to be admitted to  deftroy 4 
the tenor of a bill of exchange, | 8 „„ "It 
2. It is ſufficient evidence of a private 20 of parliament 2 
that it is printed by the King” 8 printer, VV 5 59 5 
3. The circumſtances of a teſtator are not admiſſible evi- 
dence to prove the intention of bis . 240 | 
4. The ſentence of a foreign court is evidence to affect | 
the right of the parties „ 273 


5. The opinions of counſel will not be received in evi- : 


dence in oppoſition to a judgment of a foreign court, 
Din We. VVV ed 50 


EXAMINA. 


Ta D * 


Page 
EXAMINATION. Vide WITNESS. 


EXECU TOR. 


I. An executor cannot enter up lemons upon a war- 
rant of attorney given to his teſtator, = 81 
2. A bond given by an executor to a ſimple contract cre- 
ditor of his teſtator, is an e of teſtator” 8 
3 2 _ 7 209 
3. Where an executor ſeeks the recovery of A ſpecific . 


chattel, he muſt refort to law after a diſcovery in 


equity, N 15 - 7. — | 288 


EXTENT. 


I. In the caſe of the King, an extent binds from the 
A - IE: 19 
2. An extent is both an action and execution in the firſt 
inſtance, —in notis, 1 - St =_ id; 
3. The word extent, in the bankrupt aft, relates onl y to 
private perſons, „ 4 io 
4 An extent may be ade upon 3 a levied by 
virtue of a f. fa. and in the ſheriff's cuſtody, the ex- 


tent coming before a bill of ſale mit, lo as the 2 


1 was not altered, —in notis, > 20 


FORECLOSURE. vile MORTGAGE. 1 


F ORF EITURE. 
. 2%. Whether oon · attendance is a cauſe of forfeiture 
of an office, though no inconvenience enſue :—in 
Ea EW g 32, 33 


Db. GUARDIAN. = + 
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THA E I N DE X. 
3 Page 
GUARDIAN. 
1. The court of B. R. will not determine the right of 
6 over a minor; 5 A return to an 1 hab, 
r EE A 
2. Guardianſhip is recoverable by the writ t de cjedtione ae Ds, 
todiæ, - 5 . 
3. Every perſon who enters upon the eſtate of an in- Y 
fant, is preſumed to enter as bailiff or guardian, >” B86 


| HABEAS CORPUS, 2 


1. The intent of an hab. corp. is ; to o provide againſt a re- 
ſtraint of liberty, „„ — — 449 
2. But B. R. will not decide the 8 of quardianſti - 
over a minor upon a return to an hab. cord. id. 


JOT ALL. Yide AMENDMENT. g. 


Ixkskv. Vu, BILL IN EQUITY. 2. 


I J muſt be as much conſidered a foreign country 
in reſpect to the laws of . as if it was net par- 


cel of the crown of England, I * 13 
2. It is a diſtint dominion which the King of Great- 
Britain is entitled to in right of his Guchy of Me. 


. © X 1555 5 „ „ id. 


INDICTMENT. in, 


1. Where an inſtrument ſet out in 4 vs is clearly 


prayed. to be Lol that i is ſufficient to ſupport the 
verdict, 


THE IN PD E X. 


| Page 
verdict, though the purport of i it may Bae been ſtated | 
_ ſomewhat differently, EW 


2, Indictment againſt a clerk of hs market for extorting 


fees, : r 
INFANT. Vide GUARDIAN, 1. BILL IN EQUITY. 
I, Every perſon who enters upon the eſtate of an 1 

is preſumed to enter as bailiff or e 


INF ORMATION. 


1. Information for an aſſault i in  Nefundlen, refuſed, 231 

2. againſt the mayor of a borough, for not 
holding the courts weekly, according to the charter, 

| refuſed, becauſe the neglect did not appear to be wil- 


ful, in delay of juſtice, or oppreſſion of the ſubject, id. 157 0 | 


Jo me. granted for a libel in charging truſtees 


with a breach of private truſt, — 38 


4. The name of ſome perſon injured by a libel, muſt be 
| Rated in the record, but it is not neceſſary to ſet out 
the | name of every perſon i injured, _ 3 id. 


; fe — ,- for a libel againſt perſons unknown, is i, 39 


6, Upon a Ds wap in a quo warranto information, the 
corporation itſelf cannot be diſſolved, but only the par- 


. ticular franchiſes abuſed are ſeizable by the crown, 41 


7. An information quo warrants will not lie againſt 2 5 

juſtice of peace for acting within a franchiſe in the 
county of which he is juſtice, 49 

8. But if juſtices of the county take upon them to Ja as 

- juſtices of a borough within the county by that name, 


5 "IS: 


- 7 - 89 | 


- 184 


and 


5 os | RR. 
| and by the name of juſtices of the county at large, a an 
1 information will lie, = 109 
; 9. Information guo warrants allowed to bs amended, "2 . 5 


 INJUNCTIONS. 2 WASTE. 


F 
„ * 


i. Injunctions are never granted, but after many trials, 


9 


: 8 WI" of 


and to prevent vexation e from the del of 


7 
\ 


mn titles by ejectment. „„ 18 
An injunction will go to reſtrain an executor or admi- 
— from waſting aſſets, where there is proof of 
an intent to waſte, %% 252 
3. So a perſon who has no intereſt will be finland from 
committing waſte before anſwer, | 1 "203 
4. Injunction to reſtrain a man in the exerciſe of his 
trade, refuſed before anſwer, oO” , 259 
5. Equity will enjoin proceedings upon a bond condi- | 
_ tioned for the receipt of money, although there be a | 


Es 


breach of che condition, provided nothing be due, 295 


INTEREST, Tis ACCOUNT. Kr 


mers TAT E. vid DISTRIBUTION. 


1. Before 22 & 23 | 0” 25 inteſtate 's effects were ditri- 
buted Pro ſalutæ anine, e . 
0 TREES Vide ERROR. 


. A judgment may be partly affirmed, and partly reverſ- 
924 where part is grounded on common 1 5 and fu 


on ſtatute, 5 3 7 
| | 2s | Where 


r nu mn K 


G * | 


2. . Where a judgment i is beser the court of error give 


ſuch judgment as the court below ought to have 
given, | - | = | — 


Page 


= 


28 


3. After the judgment of an inferior court affirmed in 


B. R. a writ of error coram vobis will not lie, 


e 1-5 FA 5 


5. The judgment of a en court cannot be pleaded 


in bar to a fuit for the ſame demand in England, 


6. The judgment of a foreign court is not conſidered as 
a record, and therefore cannot be penced: with a 8 


patet per recordum,— in notis, ; . 


8 7. The opinions of counſel will not be received i in evi- 


dence in oppoſition to a judgment of a foreign court, . 


—in noris e 1 — 3 


| JURISDICTION, | 


| 7. The FE court hah no Juriſdiction over a mar- 


ner's contract which i is under ſeal, . 


53 


2. Lord HARDWICKE always thought that 8 pol 


| there was any contract by deed, or where there were 


any covenants other than the uſual ones, the court of 
admiralty had no Juriſdiction, * 


than to compel the church-wardens to come to an ac- 


count before the miniſter and Pariſhioners, for he can- 


not himſelf take the account, or enquire into the rea- 


ſonableneſs of the charges, ITY - 


4. The juriſdiction of the eccleſiaſtical court vith reſpect : 


0 marriages - * * 


Wi 60 
+ A regular judgment in a. * aſide to have 6 


41.46 
. The juriſdiction of the ordinary extends no farther 7s 


xxill 


T HE IN D E KX. 

5. It is a ſtrong argument againſt allowing a plea of 2 
amr of a ſummary court, that. its juriſdiQion is 

doubted, - ' - — 274 
6. Where an att of a ſummary N is pleaded, it 
muſt appear to have been within their juriſdiction, 73 

nr. 
1. ie h gane of » ſpecial j jury 1 in a — os 

nexed to the writ inſtead of inſerting them in the bb. 


corp. is a defect amendable after verdict, es Wh 144 
"©: The miſtake in a juror's name, if he be not one who | 


tried the cauſe, does not make a miſtrial, = id. 
THE KING. 
1. The ting is is never affected by relation, 5 20 
2. Fraud is not to be preſumed i in the crown,  - id. 
3. The boundaries of provinces granted by the crown, | 
cannot be altered wichen the conſent or privity of the. 
VVV 
1. No "TH can bing the avis unleſs 3 by the _ =O 
LEASE. a e 
A demiſe . 21 years _ a ſtat. authorſing a dat | 
for 22 Fear, is good, de — 25 
' LEGATEES. 


THE 1 * D E X. 
 LEGATEES, Vu, ASSETS. 1. 
IIBEL. 
1. A charge againſt truſtees of a breach of private truſt 
repoſed in them by pariſhioners, is Iibellous, 
2. The name of ſome perſon injured by a libel, muſt be 


ſtated on the record; but it is not neceſſary to ſet out 
the names of every prejn injured, =_ 


„%%% 


Vage 


id. 


1. A promiſe to pay a debt out of a ſum due by a 


third perſon, does not Freats a ſpecific lien upon ſuch | 


ſum, 8 4 


2. A ſolicitor may detain dle deeds a as againſt. his clin 


till payment of his bill, but not againſt _ who 
2366. 


have antecedent rights Fg 


LIMITATION. 


1. A. borrows a ſum of money from B. with whom he 


194 


depaſits government ſecurities as a pledge, upon con- 


dition not to ſell them until failure of payment at a 
certain day: — this is ſuch a tranſaction as may be af- 


fected by the ſtatute of limitations, 5 


2. A perſon beyond ſea, and fo within the faving of the 


ſtatute of limitations, need not return to enable him to 
Commence a ſuit, ” cs — 


3: Leogth 


278 


Aid. 


i _ A IN * 


3. Length of time, though not a certain bar will affect 
parties whoſe anceſtors had a . of their 
ME 7 OLIN. ĩ JJ 


33„%%%%%;ͤ;k Bom | PENDENS. tn i 


The ay of a dir in the inferior court is a 
"Lab reaſon to induce the Tuperior” to poſtpone its 
interference, —in notis, fy EGS 78 
2. But where the ſuit below is commenced ſubſequent 5 
the application for a mandamus, the court will not ſu- 
perſede the writt. „ 


MAGISTRATE. i, INFORMATION, 2, 


MANDAMUs. 


1. Of the certainty required in the return to a nanda- 
„ F „ 

2. A . to a biſhop to nen a ſchool-maſter : 
Return, that a caveat had been entered, with articles 

- annexed, and that he was proceeding to enquire into 
the truth of hey” is od wy way of hr yd ex- 


EFF 
3. If a biſhop 465 judiciall, a mandamus lies not to 
. compel him to grant a licenſe, _ „6 


4 Where a ſuit below is commenced ſubſequent to the 
application for a mandamus, the court will not ſuperſede 


| the writ, E EG ne % 7717 


MARRIAGE. 


1 


+a 1 5 . K. 
MARRIAGE. 


1. The furiſdiftion of the eccleſiaſtical court t with reſpect 
to clandeſtine marriages, - - 


2. There are five canons which relate to clandeſtine 
marriages, * RN 


MESNE RATES. 


1. Where the deeds under which a plaintiff in ejetment_ 


claims, are in the poſſeſſion of the defendant, and the 
former is obliged to come into equity for a diſcovery, 


Page 


1 


112 


he will be decreed to an account of the rents and pro- 


its, from the time his title accrued, „. 
2. An infant, though he recovers poſſeſſion by law, may 
have his bill retained in equity, for the meſne profits, 
43. Where defendant. had no notice of the plaintiff 's title, 
nor had any of the deeds in his cuſtody, equity will 
decree an account only from the time of filing the bill, 
4 So if plaintiff ET EE. ny 
5. A widow ſhall be decreed to meſne rates from the 


time her title accrued, if obliged to come into equity 


i have a truſt term et out of the way, 3 
6. Where the plaintiff 's title is an equitable one, he ſhall 


recover the profits from the time of the title accrued, | 


ſion at law, he has no right to come into equity, for 


an account of rents and profits,—in notty, = 


154 


152 


182 


id. 


185 


186 


7. If a man has a mere legal title, and recovers poſſeſ- 


192 


MORTGAGE. 
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THE INDE X. 
| Page 
| MORTGAGE. 


1. The mortgagor or his heir ſhould be a party to a 


bill by the mortgage, — 199 


2. Where a man enters into a treaty with a mortgagee 


for the purchaſe of his intereſt, but finding he has not 


ö the legal eſtate, procures it to be conveyed to him- 


ſelf without the privity of the mortgagee, equity will 


conſider ſuch perſon as a truſtee for the mortgagee, . | 
3. Untill actual forecloſure a e is Pini . - 
| lable to "de, 26 - C1 8 201 
4 A mortgage is a debt by ſpecialty, and the land con- . 
| ſidered, As a e 8 — Fe 316 5 
N OTICE. . 

1. Notice is eke of a motion for queſtrazrs G 
ſet, | — | - | - 193 
2. Facts 8 to ths 3 of A 9 1 a 
cCounſel js notice to the _y himſelf, e 329 

PARTIES, 


1. The martgagor or his heir ſhould be a party to a bill 


A the mortgage, - EY 199 5 
In a ſuit between the proprietors of provinces granted 
"my the crown, the PRO General ſhould be a party, 332 


' PLEADING. Ft ; JURISDICTION, $6. 


1. Where ſeveral join in a juſtification, and it fails as 


de obe, i in $40 as to all, 2 45 143 
| ; 2. An 


THE INDEX. 
2. An officer forfeits his defence by joining with one 
for whom the warrant was no juſtification, | * 


3. Acceptance of rent from the aſſignee of a term by 


leſſor, is not a good plea i in bar on covenant, though 
otherwile i in debt, . „ 


4. In a declaration by indorſee of a promiſſory note 


againſt indorſer, it is not necellary to Hate the default 
of payment by the drawer, = N 


Page 


40 


5. The act of the majority of a corporation i is the a0 of 


the whole, and ſhould be pleaded yorording to its * 
operation, - - 


6. Where an inſtrument ſet out in hac verba is clearly 


proved to be forged, that is ſufficient to ſupport the 


5 


verdict, though the purport of it may have been Rated 


ſomewhat differently, - - 


7. The meaning of the plea liberum tenementum is ; that 
the defendant is ſeiſed in. fee, and has a right to enter, 


8. Nil debet a bad plea to an action of debt upon. a char- 


ter-party, where ſeveral breaches are ſet Sts: 


50 


67 


9. The judgment of a foreign court cannot be pleaded i 8 


bar to a ſuit for the ſame demand in England, 


before the facts of them are proved, - 


272 
10. In equity all pleas are argued upon their relevancy, 


id. 


11. Pleas i in equity are either to the ee or in 


bar of the demand, — 70 
12. If a bill is brought to impeach a purchaſe for. valu- 


able conſideration, without notice, the defendant may 
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